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TO THE 


READER. 
O Collection of Caſes adjudged in Par- 
liament having been yet publiſhed, a 
bY Preface ſeems neceflary to beſpeak the 
Reception of that which is now preſented to 
the World. 

To commend or excuſe the Colle&tor, will 
not perhaps be a method to introduce it moſt 
to advantage: what may be ſpoken in favour 
of his diligence or capacity, will be cenſured 
vain, and if any excuſe be offered for his ina- 
bility to have done it better, ſome will be rea- 
dy to take him at his word, and think the Per- 
formance comes from a careleſs or unskiltul 


Hand. 


Whatever the Author is, there needsno A- 
pology to be made for the nature or deſign 
of the Work it ſelf; for the Subje& Matter 
will be uſeful and entertaining to all Ranks of 
Engliſh Men, to whom Books are ſo; thar is, 
to all ſuch as underſtand and love Literature. 

Here 


p_—_— 


To the ReavDek. 


Here is our Municipal Law , and the rea- 
ſon of it, Equity and the Law of Nations in- 
terſperſed ; here is the manner of arguing, ' 
and the language of the Bar briefly toucht ; 
here are the Forms of Proceedings ſometimes 
mentioned, but then again thoſe Forms are 
ſuperſeded by the Original and Eternal Rules 
of Juſtice. | 

By the Debates and Arguments here repor- 
ted, you may be acquainted in ſome meaſure 
with the Rights of the Peers, and their inca- 
pacity to alien ſuch their Rights; with the 
nature of Slander,and ſome Rules concerning 
it ; the Courſe of Equity in reſpe& of Pe- 
nalties and Coſts.” 

The Law of Average in the Caſe of Partial 
Lofles at Sea ; the Circumſtances upon which 
Relief may be had in Equity againſt hard or 
unreaſonable Agreements; the Conſtruction 
of Wills to charitable Uſes, where the Eſtate 
intended is greater in value,then the particu= 
lar Bequeſts amounts unto ; the Power of a 
Council of State to commit ; with variety of 
Matter concerning Pleading; and the Planta- 
tions belonging to England; and the Privie 
ledges and Birthrights of the Engliſh Subject 
by the Common Law, and how far that Law 
extends. 

The nature of ColJledges, Hoſpitals,and o- 
ther Elemoſynary Foundations, and the Au=- 
thority and Power of Vifitors, and the Me=- 
 thods of their Proceedings; the Court of 
_ Chivalry 


O— 
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x Chivalry or: Honour, the extent and bounda- 
3 ries of its Juriſdiction, before whom held; 
and when and in what Caſes a Prohibition lyes 
| to it ; the power of Lords of Copyhold Man- 
pt nors to refuſe Petitions for the Reverſal of 
f Recoveries in their Courts,and the Judgment 
of Equity upon ſuch occaſions ; the right of 
Dower, and the efhicacy of a Termattending 
the Inheritance to prevent its enjoyment, and 
the opinion of Equity thereupon. | 

The Preference of an Qutlawry upon meſne 
Proceſs to a Judgment not extended, and the 
practiſe and reaſon of the praiſe of the 
Court of Exchequer in thay caſe ; the Conſi- 
deration which a Court of Equity ought to 
have of Bonds, Bills, or Promiles made or gi- 
ven upon Condition or Confideration of pro- 
moting and procuring Matches. 

The dependency. which lreland hath upon 
England, and her ſubordination to it, and che 
Authority of the Houſe of Peers in This, 0=- 
ver the Proceedings in the Chancery of That 
Kingdom; the opinion of Equity upon Con=- 
8 ditional Limitations, and what will be a Per=- 
| formance of ſuch Conditions, and to whom 

the Profits {hall go during the intermediate 
time, &c. 1.4 | 

The qualification requiſite in a Preſentee 
to a Benefice, and the power of the Ordinary 
to refuſe for defect of Knowledge, and 
how that defect is to be tried ; the Conſtru-, 


&ion of Law upon a Deed leading the o_ 
| P O 


— 
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of a Fine of the Wives Land to the Heirs of 
the Husband's Body, the Husband dying af- 
terwards before the Wife ; the right of the 
half Blood.in the diſtribution of an Inteſtates 
Eſtate, and unto what Share; the right of 
nominating to the Office of chief Clerk for 
inrolling of Pleas in B.R. and to whom it be- 
longs ; the nature of a Bill of Exceptions, 
and the Proceedings thereupon, and in what 
Caſes the ſame may be refuſed, and if any 
Authority in the Lords over the Judges in 
caſe of ſuch refuſal. 

- The Puniſhment of Treaſon by the Engliſh 
Laws, and the Farm of Judgments in that 


caſe; the nature of contingent Limitations 


after a Fee, and if they may be allowed upon 
Contingencies to happen at any time after 
the deceaſe of Perſons then in being ; the 
manner of declaring the Uſes of a Fine , and 
by what Deed or Writing ; the nature of 
Wills and of the revocations of them, and if 
a Will, whereof the Contents are unknown, 
may revoke a former ; the efficacy of the acts 
of one that is Nor compos ment1s ; and if, and how 
far void; what Deeds altering the Eſtate of a 
Teftator, ſhall revoke a ſolemn Will. 

The nature of the Office of a Cletk of the 
Peace, and by whom grantable, jand for 
what Intereſt, and how removeable : the*Pre- 
rogative of Preſenting to Benefices made yoid 


oby Promotion, and if {uch Prerogative be ſer- 


ved or fulfilled by a Commendam:;;. and 
whether 
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whether it can operate upon a, new created 
Pariſh or Rectory ; the formal reaſon and eſ- 
{ence of Treaſon, and wherein it conſiſts, and 
what is neceſflary to be alledged in Indictments 
for that Offence; the right of Tythes for Her- 
bage or Agiſtment of Cattle grazed and fed 
for Sale, tho' formerly uſed to the Plough. 

_ The Expoſition of a Will of a Native of 
France,and by what meaſuresa Judgment ought 
to be made of the meaning'ot Phraſes uſed by 
ſuch Perſons, in that Language,upon ſuch an 
occaſion ; the Conſtruction of the word Share 
in a Will, concerning the New-River Water ; 
the force or validity of a Grant or Afhgnment 
of Land (in which theGraator had a very long 
term) to hold from and after the Grantor's 
deceaſe; the Title of Knight, if, and how,part 
of the Name, and what Allegations in a Count 
in a Ozare Inpedit are not needful to be an- 
ſwered to,and what may be traverſed, and what 
Grants of the Crown ſhall be good notwith= 
ſtanding ſome, and what Miſrecitals. 

Theſe and many other Particulars, worthy 
of moſt Mens notice, are here debated; and it 
may reaſonably be ſuppoſed, that none will 
be Enemies to the Defign and Publication, 
but thoſe who miſlike the ſmall Remainders, 
we have left us, of the Ariſtocratical part of 
our Government : the Gentlemen who do ſo, 
mulſt be unacquainted with the Grecian and 
Roman Story, as well as with our own,or elſe 
have read it but ſuperficially ; for even we 

mo 
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moſt perfe& gf the Grecian Common-wealths 
were ſomewhat Ariſtocratical. That which 
may be called ſuch, is Sparta, which , tho' it 
had ſome Laws we cannot account for , yet 
during ſeveral Centuries it maintained its own 
Liberty, and affiſted its 'Neighbours to pre- 
ſerve theirs. 

And notwithſtanding ſome Men may think 
the contrary, Democracy was not the only Fa- 
vourite Model of the: Ancient Legiſlators. 
The wiſe Sor, who founded that Popular Go- 
vernment of Athens, was not ſo fond of his 
own Frame, as to recommend it to other 
places, tho' he believed that it ſuited beſt 
with the Infirmities of the People : And even 
in Rome, before ſhe acquired any great Repu- 
tation, there was a Senate, under Kings it 
had one, nor doth it appear that a Senate 
was adjudged uſeleſs, when it became and 
was called a Common-wealth. And as ſoon 
as the Senate Iloſt its Authority, a Tyranny 
was ſet up : This may be called their Ariſto- 
cratical Part ; and whoſoever reads the Lives 
of thoſe Roman Worthies, Cato Urticenfis, &c. that 
nobly attempted to defend the Liberties of 
their Country, will find, That it was for the 
oY the Authority of the Senate, that 
they conteſted, fought , and died. 

Machiavel indeed , in his Diſcourſes upon 
the Decades of Titus: Livins , has ſtrained al- 
molt every thing in favour of Democracy , 
and with extream Art and Labour , hath 1l- 

| luſtrated 
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luſtrated a Popular State, and made Rome the 
Example of it ; and yer even in thoſe Diſ- 
courſes, he fometimes ſhews the Neceſlity of 
| an Ariſ{tocratical Mixture, to make a juſt and 
regular , and happy and laſting Govern=- 
ment. 
Nay, Algernon Sydney hinſelf,that famous Aſ- 
ſertor of Liberty, doth almoſt every where 
prefer the Ariftocracy; and he was confirmed 
m that Sentiment, by the Views he had ta- 
ken of former and preſent Governments, and 
by the Knowledge he had of what formerly 
was our own Conftiration, till Henry the Se- 
venths Reign: For that Prince ( as the Lord 
Bacon righef obferves) was rather cunning in 
relation to his own Times, then a Perſon that - 
had a full profpect of what would afterwards 
be the Conſequence of his Meaſures, or that 
had a due regard to Poſterity : No Man can 
wiſh,that the Houſe of Lords ſhould be made 
Cyphers ; if they could onee again be made 
the Natural Balance between the King and 
| People. 
| There drop , even from Mr. S:dneys Pen, 
Expreſſhons enough to prove,that a juſt Com- 
poſition of the Three Powers, Monarchical, 
Ariſtocratical, and Democratical, would have 
been reckoned even by him an equal Go=- 
vernment. 

Such a Mixture even our Government 


was ; and tho' ſome, perhaps out of meer 


Ignorance, have diſputed the Democratical, 
f b and 
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and others the Monarchical part of our Con- 
ſtitution; yet no Body ever to this day could 
pretend, that our Barons, thoſe Majores Reg- 
ui, had not originally a Share both in the 
Legiſlature and Adminiſtration within this 
Kingdom: The tact is not neceſſary to be 
proved, becauſe 'tis not denied; and the rea- 
{onableneſs of it is apparent. 

There's no occaſion to Complement them 
for what their Anceſtors did! in procuring 
of Magna Charta (which the judicious and in- 
defatigable Antiquary Sir Henry __ {1ith, 
was only an Aſcertainment or Recompile- 
ment of our Old Laws). 

It would be of Publick Service,to have ajuſt 
State of the true Powers of the Houſe of Lords 
ia theirJudicial and Legilative Capacities,ac- 
cording to the true Engi/h Conſtitution ; that 
we might be familiarized to the almoſt anti- 
quated Notions of the Ariſtocratical part of 
our Government; and ſo may neither be over- 
run with the Schemes of Abſolute Monarchy- 
Men, who would have all Judicial Power, e- 
ven the Dernier Reſort lodged in the Crown, 
or in Delegates appointed by it, and not in 


the Parliament, nor be. crumbled into the 


Diſorders which muſt follow the Notions of 
thoſe who aim at a pure Democracy. 

But to write an Exact Diſcourſe upon this 
Head, would require more Lines then 'can 
become a Preface: The Reader therefore 
muſt not here expect an Account of the 
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Growth and Decays of their Power, and the 
true Reaſons of Each ; and the Regulations 
or Reſtrictions that will be needful, if they 
ever happen in any degree to be reſtored to 
the Preheminence and Authorities , which 
they formerly enjoyed among us. 

It is enough for the preſent to ſay, That all 
the Meaſures taken and uſed in the Exerciſe of 
their Judicature, are obſerved without Doors, 
eſpecially by the Perſons concerned , their 
Relations and Friends : That the Errors in 
ſuch Exerciſe (it any) are only to be corre- 
cted by themſelves, and no ways proper or 
fit to be ſuggeſted by any private Perſon, 


much leſs to be publiſhed in Print. 


However, it may be hoped, that theſe Re- 
ports may probably convince the young No- 
bles of this Realm, and all who are imployed 
in and about their Education, that ſome ge- 
neral Knowledge of the Laws of England, and 
ſome Acquaintance with Hiſtory and other 
Learning, cannot be unworthy the Ambition 
of every Noble-man's Son , who has any 
hopes to fit as Judge in that Auguſt Afem- 
bly ; where the niceſt of Queſtions, in Caſes 
of the greateſt Conſequence , and between 
the greateſt of Subjects, and many times be=- 
tween the King and his People, do frequent=- 
ly come under Confideration. 

And theſe Papers may likewiſe remember 
them, what juſt Liberty of Arguing and De- 


bating hath been allowed to Counſel, and 
with 
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with whar Candour and Patience they have 
beer heard, even in the moſt tender Points : 
As alſo ſhew them what Reſolutions were ta- 
ken upon thoſe-Debatesand Arguments, that 
the Law may be conſiftent with it ſelf, and 
remain (as it is ) a certain Rule of doing 
Right. 


As to the preſent Performance, the Reader 
is defired to pardon all Miftakes m Grammar, 
and in the Figures of Folio's and Pages, and 
other common Errata of the Prefs, which 
by reaſon of multiplicity of other Bufmneſs , 
could not eafily be attended to and obſerved. 
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Here will ſhortly be Printed, The Hiſtorical Library of Diodorus the Si- 

cilian, the whole Fifteen Books, Tranſlated from the Greek, with all the 

Me 3 And will be Sold by Avwwnſham and John Churchill 2 Pater- 
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of. Lords; Whether the of a Vaſepunt could 
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rupts the Blood : And he cook i diffeterite. between Anci#he Ho- 
nonrsand Dignities which were Feodary ant Officiary” (4s Farl 
Marſhal of Ezeland ) which have a Relation to an Office or and , 
for ſuch, are Transferrable over ; 4 £9d ſuch grities, as are, only 
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t0 a Man and his Heirs, no Fine can be fevied. 


2. A Dignity was neither ſlbje&t to 4 PR % the. Com: 
mon Law, nor intailable by the Statnte 4& Doe, oe. nor barra- 
ble by the Statute of Fines: Indeed, in ina; Cafe ſottiethin 
which ſavours of the confraly Opinion d Vii e Queſtion 
there 'was, Whether 'ewas forteitable by > And cuecives 
the prefent Queſtion is very forreign to th attet 'thete” _ 
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A Dignity differs from other Inheritances, being an Honour Per- 
ſonal affixed to the Blood, cannot be forfeited by a Non-per- 
formance of a Condition, except that Tacite Condition in Law, 
and conſequently cannot be intailed ; and tho'- the Title of a 
Viſcount be of a Place, yet it is only Titular,'for it is often taken 
from the Sirnames of Families. = | 


3. The Title of Viſcount, &c. is not ſo much a private Inte. 
reſt as a publick Right, for Peers are born Counſellors of State, 
and bne part of a Senatory Body, and therefore cannot be re- 
nounced without the Conſent of all thoſe who have'intereſt in it ; 


they cannot, without the Conſent of the whole Body, whereof 


they are ſo conſiderable Members, cut- themſelves off from the 
Body; and ſo the Objeftion of quilibet poteſt Furi ſuo renuntiare 
is caſily anſwered. 


Twas further argued on the ſame ſide,” That 4 


_ 1. An; Honour goes not according to the Rules of the Com- 
mon Law, .nor is it governable by them, it is not thereforeperti- 
nent to argue from thoſe Rules which hold in. Caſes of other In- 
heritances, for a Dignity deſcends to the Half-blood, there is no 
Coparcinerſhip of it, but the Eldeſt takes the whole ; a Fee-ſith- 
ple will;go to-a Noble-man without the word (Heirs) 1 Inſt. 27. 
It differs from Eſtates in Land in the Intrinſick Matter, as well as 
the Manner of the Limitation, becauſe it is giveti for two Rea- 
ſons,for Counſel and Deferice 3 and it is a Civil Ititeteſt, appoint- 
ed by the Civil Conſtitution of the Realm , which goes with the 
Blood,and is inherent in theBlood,inſomuch that it is agreed on all 
hands, that it can't be transferred to a Stranger; and till Nevis Caſe, 
*twas doubted whether forfeitable for Treaſon ; if a Lord die, his 
Son ſhall be introduc'd without the Ceremony uſual at the firſtCre- 
ation a Peer's eldeſt Son, and all Minors, fit behind the Chair of 
State, to prepare them for the Sitting in the Houſe as Members, 
and becauſe they have ſome Title to the Honour they are called 
Nobiles Nati, for the firſt time they fetch breath they have No- 
bility in them : So that he that Surrenders by Fine, muſt not only 
_ uviſh his Eſtate in the Honour, but alſo the Nobility of his 
lood. 


2. Every Lord is not only a Lord for himſelf, but alſo hath 
2 Right of Peerage, and is a Peer of the Realm, and therefore a 
Peer for every one of the Houſe, and therefore hath the Privi- 
ledge to demand his Writ Ex debito Juſtitie , and is to be tried by 
his Peers in Capital Crimes ; and that appears farther from a Mat- 
ter which happened in this Houſe, 16 Car. 2. There was an Order 
mentioning the Biſhops to be Lords of Parliament, not Peers ; 
at which the Lords wondering, ordered a Committee to examine 
the reaſon of it 3 which proves that Loyd is not ſo high nor inclu- 
five as Peers : So that if the Fine have any Operation, it takes 
away 
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Iway not'only his Right, but alſo the Right of. the Houſe of 


Lords. =: oe 
. 3- The trial of Baron or no Baron upon Iflue in'any Court of 


Judicature is by the Records of Parliament ; but if a/Fine may be 
levied in the Common Pleas,./the Trial is drawn ad alind Examen, 
and muſt. then be by the Records of that Court. The Clerk af 
the Parliament always certifies if he be a Baron , becauſe he hath 
the Record before him; but he cannot certifie he is no Baron, be- 
cauſe he hath not the Record thereof before him: 


4. No Fine can be levied of a thing Perſonal, as an Annuity to 
a Man and his (Heirs), but a Dignity 1s a thing Perſonal; and fo 
he took notice of the difference betwixt the Honours of Peerage, 
which are Perſonal, and the Honours that are Feodary and Officia- 
ry, which: have reference to an Office or Land, 


- $5. He did argue ab irconverienti that this Opinion can be no 
Inconveniency' to the.Crown ; but the contrary makes Nobility 
2 meer Pageantry, by putting it irito the Hands of a weak and an- 
gry Father,to:diſpoſſels an hopeful. Son of that which is his Birth- 
right: The Titles of Eſquire and Gentleman are drowned in the 
greater Dignity of that of a Peer,and when the greater are gone,the 
other muſt go with it: And then from being a_Noblexran to day, 
he and the reſt of his Family muſt be below-all Nobility, and be 
called Tromen or Goodman! Vilers to morrow, which: may bring 
zreat Confufion to a Noble Family and: all its Relatives; and 
Trey this Houſe will not put ſuch a publick Diſreſpect on ſuch a 
Family, by agreeing to ſo unjuſt an at, of one Man. And that 
which was moſtrelied upon, was a Reſolution of this Houſe in 
Stafford's Caſe; Anno 1640. which no Man without Indecency can 
queſtion 3 it paſſed not ſub ſilentio or obiter , but upon. debate 3 
neither could it be any way invalid upoh account of the Times, 
for it was in the Infancy of that Parliament, and that wherein a 
Peer's Caſe, who fits now in this Houſe, was judicially before 
them ; and therefore there is no reaſon to ſhake that Judgment 
more than any other Judgment of that time. My Lord Cooke in 
his 4 1ſt. Chapt. of Ireland, is of Opinion that Honours cannot 
be extinguiſhed but by Act of Parliament. Then as to the Prece- 
dents that have been urg'd on the other fide, there are none di- 
realy to the Point ; for as to Newvil's Caſe, there: are very few 
Caſes cited there aright, and are not to be look'd u as Law. 
The Caſe of my Lord of Northumberland in 3 & 4 Phil. & Mar. 
was by way. of Creation, ' and ſo was the Caſe of Dudley. And 
Dwgdale in his Baronage of England, pag. 270. gives an account 
of it ; and the reſt of the Precedents are above Two hundred 
yeafs old, which paſſed ſ»b'flextio, and are not tobe youched un- 
leſs they were diſputed. The firſt is Bigod's, who in the time of 
Edw. 1. ſarrendred the Honour of Earl-Marſhal of Ezglard to 


* the King, who.granted it to him in Tail,: This -Honour-is. Of- 


e 


ficiary, and therefore nothing to the propoſe ; and; the Surrender 
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was made thro' fear, Walfaghaw 95. The next is the. Earl of 
Pembroke's Caſe, who in 8 Edw.4. was made Earl in Tail, and 
by this he had the Grant of the Town of Haverfordze'; the Kin 
afterwards inclining to dignifie his Son with that Title, proc 

him to Surrender by Deed, atid beſtoweeon him anather Title, 
and gave a greater Eſtate, and an ancienter Honour. Here was 
an Eſtate Tail ſurrendred by Deed; ir might work 2 kind of Dif- 
contineance, but no legal effeftual Surrender: And forthe Caſe 
of Ch. Brandon, who in the time of Fj 8. was created Viſcount 
Liſle, afterwards he ſurrendred that, and got a Dukedom ; now 
no Man ever queſtioned the efficacy of this Surrender, 'for he him- 
felf had no reafon to queſtion it, for 'twas to his advantage ; and 
hone other could queſtion it, for he'died without \Iffue, and his 
Honour with him : And fo it the Caſe of my Lord Stafford, he ſur- 
rendred, and got a new Honour. So that it appeared all theſe 
Caſes were either Honours referring to Offices and Lands , or elſe 
fuch as were for the re-granting of greater Dignities,' which they 
had no reaſoh to queſtion, and fo they p fed Ju filentio: But hers 
15 not one-Precedent that they did ever Surrender to the Prejudice 
of their Blood, or move themſelves'quite out of 'the Houſe by 
Fine or Deed. And farther, If Precedents be for the Sar-= 
render of #n Honour by: Fine, why tot alſo for Transferring of it 
to another? for of this we have ſome Precedents, Daincourt's 
Caſe, 4 15. 126. One Branch of the Family fat in the Houſe by 
virtue of a Grant from the'other Branch from the'Reiga of E4.2; 


_ fo Hey. 6. and the Caſe of the Earldom of Cheſter, firſt granted 
- 17 H. 4. n. 25, and transferred 29 H. 4. And there was an At+ 


tempt made in the Lord' Fitzwater's: Caſe, to make a Baron by 
transferring of the Dignity z but you will find all theſe Precedents 
diſallowed : And 'twas faid that no Man ever'met with any Caſe 
where any Nobleman by Fine levied, or other Conveyance, be- 
came a Yeoman or Ignoble. 


"Twas argued by another much to the ſame effe&, That Baro- 
nage and Peerage 1s to be determined by the Records of the Lords 
Houſe, and if any other way be given, as there muſt be, ifa Fine 
be allow'd to barr, then the 01d true way is gone : This was not 
a Fine Conditional at the Common Law, and therefore not with- 
in the Statute De dovis Conditionalibus, and an Honour being a 
Perſonal Dignity, is not to be barred (Jones Rep. 123.) by Fine, 
being inherent in the Blood, &c. The Duke of Bedford was by 
Authority of Parliament degraded, and that was for Poverty, and 
by At of Parliament,and not by Surrender: Therefore Judgment 
was prayed for the Petitioner. 


I Attorney General argued pro Domino Rege upon theſe Rea- 
x. Thete is but 2 defeftive Proof of the Creation of this Ho- 


nour, no Letters Patents, no' Records of the Inrol[ment produ- ' 


eed, nor any Entry'in any Office of fach a Patent, as is nſual ; "a 
that 
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that is pretended is, That he @awe.in fame Parliaments afterwards 
as Viteount Purbeck ; but that will not -be accepted for. proof; 


for no Man can be created Fiſeaurt but by, Letters Patents :'2 Writ 
of Sammons will be an Evidence of a Creation, 'bue will not a- 
mount to a Creatian ; there s a Ceremony equal alwoſt to that 
of an Earl, there muſt bea Gorgnet 3 all which muſt be-pe 
ed,” or he muſt have Letters Patents to diſpenſe with it, which be- 
ing Matter of Record, muſt be produced.-.' 18. Her. 6, Beaumont 
was the firſt created Viſcouzt, but there was never any ince, nor 
then without Letters Patents; for he is to take place of ſome, and 
therefore he muſt have ſomething to ſhow. for his Precedency ; 
but a Baron is the loweſt ity , and therefore may'be: created 
by Writ : Neither can it be preſumed that they were loſt; for ex- 
cept it be produced it makes no. Title ; except they be produced, 
it ſhall not be intended there ;was any zneither- can it be help'd 
by any concurrent Evidence, for if there were (Page's Cafe 5 Rep. 
53:) a true Creation, there would be forme Evidence in ſome of 
the Offices ; but there is not in apy of them the leaſh weſtigia of 
proof to ground a preſumption. 7 r. Bt 

2. Dignities, as well as other Inheritances, muſt be limited ac- 
cording to the Rules of Law; the Dukedam of Corawal (in 8 Rep. 
the 1. the Prince's Caſe) was limited according to: the - ſtricteſt 
Rules of Law. And whereas it hath beeh faid that Dignities dif- 
fer from other Inheritances, that is where there is ſome particu- 
lar reaſon for it, as in the'caſe of TranfmiGon or Alienation , 
which depends not upon 'the Manner 'of Creation, as ſhalt be 
ſhewn afterwards : And for the: Caſe 'of 1 Izft. 27; which was 
that an Inheritance of a Dignity may be created by other words 
than other Inheritances are, as an Eſtate Tail without the words 
of this body, there's not any ſuch thing in the Book : 'Tis aid in- 
deed, that if the King for reward of Services done, do grant Ar- 
»0ries to a Man and his Heirs Males, 'tis an entail of the Coat 
without ſaying of bis body ; but I think that will not be taken for 
the Caſe of a Dignity ; the Statute De donis Conditionalibie ex- 
tends to Honours 3 the word terraze would be thought an impro- 
per word to comprehend all things tailable, yet ſaid-to extend to 
all, and to Honours too, 1 Iz. 20. and if an Honour can't be 
entailed, then no Remainder can be limited ; and yet there be 
many Lords that fit in this Houſe by Remainder by good Title. 
The Statute of 26 He. 8, 17. ſaith, That if a Man be Attainted 
of Treaſon, he ſhall forfeit his Lands, 'Tenements, and Heredita- 
ments : Now 'tis adjudged that. the word: Hereditawents compre- 
hends Honours;which ſhow that they are ſabject to the ſame Rules 
of Law that govern other kind of Inheritances, and are compre- 
hended with other Particulars without general words; - This be- 
ing premiſed, it's a known Maxim in all Laws, Nihil ration? ma+ 
23s conſcntaneum quam rem eoden modo diſſolvi quo conftituitur, which 
Rule is ſo general, that the higheſt Authority, z. e. the” Pat- 
liament is not exempt from it; for 'tis not poſſible to eſtabliſh 
any thing ſo firm by Statute, which cannot by another:Statute be 
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7 anatied; Now im' the Creation'of a'Peer there are three things; 
_ the Perſon that creates,-the Perſon that is created, the Matter of 


Record'whereby his created. Now 'if the King, who is the 
Perſon that cteates; -an&his Succeffors agree with the Perſon that 
is created/Peer, and his Succeflors, the.'one to undo their parts, 
and the dther to' giveaway their parts,and there is a Matter of Re- 
cord of as high a natuxe concurring to.effett this Diſſiolution, e*c. 
in-ſome*Caſes *tis' in the- power oFan Anceſtor, by his own a&, to 
deſtroy'4Patent ;/ as if 'a Scire Facias' in Chancery be brought. a- 
gain{this Patent, and Matter is iſuggeſted whereby to avoid it, 
this ſhall-C Bro. tit. Patent. 37, 97.) vacate whatſoever was crea- 
ted by tHePatent,and-yer tis there-in the power of the Anceſtor,by 
good-Pleading, "to haveſupportedithe Patent, and by bad plead- 
ing todeftroy it 3 7and therefore when the. Foundation, which is 
the Patent; fails, theHonour, and whatever it be that is erected 
upon it;"fliall fail alfo': Every Eſtate by the conſent of all Per- 


Tons intereſted afid' concerned m thething, may be taken away , 


for the'Taw is ſo fet againſt Perpernities, that a Clauſe intimating 
it is void, and tho' an Honour is not (ores Rep.109,123.) aſlign- 
able, yet it-may be extinguiſhed. . It's true, if a Man hath but a 
part of: an Eſtate, /as©nly -an'Eſtate for Life, he can't alone paſsa- 
way the whole Eſtace;> but none' who hath the Inheritance in Tail 
or in Fee;»but: he may deſtroy the whole, and tho'-any one have 
but patt, yet by the concurrence of all that are. concerned , the 
,whole' maybe deſtroyed: It is admitted it he commit Treaſon, 
and is attainted thereof, /he'loſeth the Honour for himſelf and his 
Poſterity 5 now 'twas in his power to'do this act overt ; and if by 
an at unlawful he hath power to defeat the deſcent of the Intail 
upon his Iffue, there is the ſame reaſon that by a lawful att he 
ſhould part with it ; there are two Atts of Parliament - in force 
which'tortifie the Fine ; it muſt be. granted that thoſe Honours 
are within the Statute de Dorzs, and: then there can be no reaſon 
they ſhould not be within the Statutes of Fines, 4 Hez. 7. & 
34 H.8. which ſay that Tenant in Tail may levie a Fine of all 
things that are intailable within the Statute de Doris, whatever 
therefore is' within the one 1s. within both : and it is not ſufficient 
to alledge that it is inconvenient that it ſhould be within the Sta- 
tute of Fines ; for there is an ACt of Parliament, and without an 
Ad of Parliament to exempt it, it can't be exempted : It may be 
proved by great variety of Precedents: to have been the practiſe in 
former times, anciently nothing more frequent than to releaſe Ho- 
ours. See Selden's Titles of Honours 730. it was as frequent as to 
grant them : Inlatter times ( Delaval's Caſe, 1x Rep. 1.) it hath 
been the Judgment of the Lords that Honours may be extinguiſhed, 
which in 1668. was certified by all the King's Counſel Learned in 
the Law'to be good Authority: But to go a little higher, Andrew 
Gifford Baron —_ in Fee, 4 Her. 3. Rot. 100. ſurrendred to 
the' King : 10. 23 Hem. 3. Simon Mountford Eſq. Earl of Leiceſter, 
having a Mind to take.an Honour from his eldeſt Son, and: con- 
fer it upon his younger, and ſo it was ſurrendred and RING 

accord- 
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accordingly. Seldez icems to conſtrue this to be by way of Tran(- 
million and not Surrender z yet others of later —_— (8 
Cambden's Britan. Title Earl of Leiceſter) ſay exprelly that he did 
Surrender it ; and Se/der himielf ſays it was by Concurrence of the 
King : King Hen. 3. ( Rot. Cr. 24. men.E. 1.) created one Earl of 
Richmond, and he ſurrendred to the King (Cambder's: Brit. Title 
Earl of Richwond.) Roger de Bigod ſurrendred not only the Office 
of Earl Marſhal, but allo the Earldom of Norfolk. William Duke 
of Juliers, whoſe Father came in with Edw.3. was created Earl of 
Cambridge (40 Edw. 3.m. 21.) in Fee, his Son ſurrenders to the 
King, which Record we have here : So Edward the Third made 
his Son John of Gaunt (See Cambden's ubi ſupra.) Earl of Richmond, 
who ſurrendred it to the King. And laſtly, in the Years 163g, 
1679. Roger Stafford, whom the King intended to make a Viſcount, 
by. the Advice of the Learned Men levied a Fine thereof,by which 
'tis now enjoy'd. Laſtly, he argued ab inconverienti,for no Lord 
in the Houle will be in ſafety if it ſhould be other ways, there be- 
ing many ſitting in this Houſe by virtue of Surrenders from other 
Lords in former days, and perhaps ſome of their Heirs are alive z 
and ſo if theſe Surrenders be adjudged invalid,it would ſhake your 
Lordſhips own Pofſeſlions, and make it dubitable , whether For- 
reigners and Perſons unknown may not come and thruſt them out; 
but if not ſo, it may cauſe Confuſion amongſt themſelves, their 
former Honours having been ſurrendred to accept of others, and 
perhaps ſome, not thinking their Titles ſecure , will ſtick to the 
tormer, and ſo. occaſion Diſpute and Confuſion about Preceden- 
cy ; and laſtly , it will put a great Diſgrace upon your Anceſtors 
proceedings, who deemed this Courſe legal : and thoſe muſt ſhow 
very good Precedents that it hath been diſavowed, if they will en- 
counter ſuch conſtant Practiles. | | 
| In the next: place 'twas anſwered to their Arguments and Obje- 

tions : and as for that firſt Argument, That an Honour js inherent 

in the Blood; he anſwered, That this Inherency in the Blood is not 

eſſential to Honours, for an Honour may be created for Life, and 

then none of the Poſteritv or Blood of the Peer is thereby enobled: 

It may be limited to the Heirs Males of the Body,ſothat an Honour 

may touch and enter far into the Blood,and yet not run with it;and 

farther,it may be limited to the Heirs by ſuch a Wife, there the Iſſue 
by the ſecond Veryer ſhall never inherit the Dignity, and yetis as 
near to the Father, as thoſe that are by the firſt, ſo that 'tis no 

true ground that they go upon, that Nobility is inherent in the 
Blood ; and for what was alledged as to the Inconveniency of 
Surrendering Dignities, he ari{wered, That there may be neceſſary 

Reaſons for the extinguiſhment of an Honour, and it may be for 

the benefit and advantage of the Party and his Poſterity z as if 
it do happen that the Family do fall into Poverty, and be not a- 

ble to ſupport the Honour of Peerage with decency, and ſo this 

Honour would perhaps be a Diſgrace to the reſt of the Lords x 
and in a Child's Caſe, it may happen to a Noble Family to haye 

thoſe Afliftions, that to continue the Honour would goon roy 
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Family to Infamy ; and'therefore ſome times, to prevent the Son 
of Adultery from his ſncceefing to the Dignity, it may be con- 
venient to'ſ{urrender it ; and: yet this cannot be without the con- 
cutrence of the Prince, who being the Source of Honour, can beſt 
judge of the Reaſons for ſtopping the Stream ; and it cannot ſeem 
an*hardet* Caſe to difinhetit him of the Honour then of the Eſtate, 
which he. m3y do ; and if he leave his Honour without his E- 
ſrate; it will'be a Burden on his Shoufders which he will be una- 
ble to bear; and ſeeing it's neceſſary that there be a concurrence of 
the Prince,it 15 undecent to ſuppoſe ſo vile a thing of the Crown,as 
to*comply with the Peeviſhneſs and 'Sintplicity of the Parents, 
where there is no reaſon fqgr it : And as for what hath been alledg- 
&# for the Inyalidity of thoſe Precedents that they 'were in Cafes 
of New Creations, and were in nature of Tranſmiffions, he an- 
wered, That when ar Honour is' Sarrendred, anda new Ho- 
jour pranted;" the former is either —_— ,. or hot, before 
the other rakegeffett; if not, then the 'Party hath both' together 
againſt the willof the Donor 5; and perhaps the new Honour may 
be of that Nyme and Place,” and choſt!Perſons may 'be' concerned 
init, that yallnot permit'it to be effefted ; and if It be in the 
power of the Anceſtor, for the advantige of his Poſterity,by the 


Surrender of 'one Honour to take a greater, it may be alſo in his 


power todo it for his' prejudice. 'As tothe Objedtion, That by 
the'ſamie Reaſon an Honour 'may be extinguiſhed it 'may alſo. be 
Transferred 5 he anſwered, That there, was a great difparity'be- 
twixt them ;, for as to 'Altenations of Honours, there's a great rea- 
fon they ſhould be diſallowed, for they. all flow from the Prince, 
ahd' therefore ris nor fit they ſhould" be conferred onCany but by 
the Prind& Ho" the King's of Enzland” have 'granted power to 2 
Genera] to give the Honour of Knighthood, Se: in'theField, for 
the RewanT '*nd Incouragement of Valour ; yet this granting of 
Nobility i$ a Hopi et rg to the King's Perſon'alone;. no 
Man el{t canennoble-ariother : Time Was indeed, when the Parls 
of Chefter, having Counties Palatine, by virtue of their Jura Re- 

alia did cttate' Barons, © yet they nevet ſate in Parliament as Peers, 
Pevaufe Peerage being; 2 thing'of fo high a nature, cannot be gi- 
ven by any but'a Soveraign, and is given as a Truſt and Obligati- 
on, ſo that common Reaſon faith they'are not transferrable. It 
is ſaid in our Law, that where Offices ate granted to 4 Man in Fee 
(See Fones 124, 123.) he may grant it 'over ; yet in ſome Caſes 
they are ſonear to the Crown, that they cannot be transferred, 
but muſt deſcend with the Blood, upon the fame Reaſon no Man 
can ever transfer an Honour for the near Relation which it hath 
to 'the Crgwn ; 'but in cafe of Extiygurthment that Relation and 
Truft ceafeth, and ſo they are different Caſes. Then Jaſtly, as to 
the great Objechion of Fora, rom of the Houſe of Lords in 
Roger Stafford's Caſe 4nno 1640. he attfwered, That notwithſtand- 
my that Caſe, 'their Lordſhips had given him leave to argue it, ard 
therefore _—_ —m ſhonld'be any Impediment. 2.That 
is no Judgments” for'thty being a Coritt of Judicature,do as other 

os Judges, 
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Judges, judge of the Matter before them-only. Then” the Que- 
| ſton was, Whether an Honour could deſcend to the half Blood ? 
They reterred it to the Judges , who were of Opinion that it 
ſhould. Thereupon ariſcth another Queſtion, Whether a Man 
might Convey or Transfer his' Honour to another ?3*P was re(o]- 
ved he might not. This drew 'another Queſtion-3*whereupon 
they reſolved that'a Lord could riot Surrender his Dignity 3 the 
Original Cauſe was about'a Deſcent to the half Blood , the Reſo- 


lution 1s he cannot Surretider 3 how then can they peefrng that to 


% be a Judgment,when the Quteſtion w_—_ of Judgmetit was not 
by before them. Suppoſe it had been refolved: (and it's''7 'wondet 
, it had not all that time) that 'a Lord could not forfeit, 'and that 
2 had been a third ſtepto havermade it a perfed Buſineſs; 'for con- 
S ſidering the times, it had 'been'a moſt eortvenient Reſolution : 


But belides all that, the King's Counſel wee” never /htartl jn the 
point, and the rejetting the Opinions of Leirned! Meh, ſhows it 
was no Reſolution of the whoſe Houſe, tho” entred uport the Jour- 
nal, and therefore he prayed Jndgnient againſt the Petitioner. 


The Earl of Shaftsbury ſpoke in the Houſtfor'the += 
The ſtreſs of the Argument for the Kiny in this Cafe is fonnd- 
ed upon theſe two Aﬀſertions : | Eatits 4p 
x That Honours are taken to be within the Stature Ae* 'Doris, 
&«c.* and the'general Rules of that Statute 5 © 

2. And then ſecondly, That Honours are to be governed as 0- 
ther Inheritances, by the Rule of the Common Law." ' 

As for the firft, it hath not been proved ; for the Reſolution in 
Nevil's Caſe 2 Fac. was Extrajudicial , 'and no. Judgment of any 
Cauſe before them and in ſuch Cafes the Judges do nor hold them- 
ſelves to be upon Oath ; and if there be two 'or more of another 
Opinion, they do not refuſe to ſign the Refolution of the major 
part, and ſo it goes under the denomination of all 'the Judges ; 
| but if it were a Judgment of them altogether, they could neither 
p: alter nor make new the Law, neither could they make'that intend- 
ed within the Statute de Doris, &c. which was''fot in being till 
many Ages after, Beauchamp in Richard the Second's time being 
the firſt Honour that was entailed by Patent. *P 


2. The ſecond Aﬀſertion js contrary to the Opinion of the moſt 

Learned Men,. the Honour and Dignity of the Houſe, the conſtant 

prattiſe of Weſtzrinſter-ball, atid the direct Evidence of the thing 

L it ſelf, Juſtice Berkſey, a very learned "Judge, declared his Opi- 
nion Febr. 6. 1640.45 appears by the Records of this Houſe, That 
F Honours deſcend from the firſt that was ſeized of them; contrary 
to the Rules of other Inheritances ; and that Honours are niot go- 
verned by the Rules of the Common Law: *Fulſtice Dodderidge, 
in Foxes 207. is of opinion, That Honours are Perſonal Dignities 
which are affixed to the Blood ; "the Lords never yet ſtiffered their 
Honours to be tried gt any Court at Law,” or 'any other *where , 
& fave before themſelves, tho' their other Inhieritances are tfied there 
: C as 
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2s well as other Mens; $o poſſeſſzo.fratris holds of Lands, but not 
of a Dignity, which is not diſpoled of as other Inheritances, nor 
will it be guided by the {tri& Rules of Law. The Lord Coke is 
of Opinion in Bedford's Caſe, That an Honour could not be ta- 
ken away but by A& of Parliament ; therefore it will be allowed 
that the concurrence of all Parties concerned may-extinguiſh this 
as well as other Inheritances, but the Concurrence of all can't be 
without ACt of Parliament ; for the: whole Kingdom have an In- 
tereſt in the Peerage of every Lord : It is a dangerous Doctrine to 
ſay our Judicature and Legiſlature is. our own only. The Houſe 
of Lords is the next thing to the Crown , tho' that be far above 
them ; yet thoſe that reach at that, . muſt take them out of the way 
firſt ; they were voted uſeleſs and dangerous before. the Crown 
was laid aſide ; and as in Deſcent of the Crown the whole King- 
dom hath ſuch an Intereſt in it, .as the King cannot' Surrender or 
alien it;ſo in a propartionable degree, tho' far lels, the King and 
Kingdom. have an Intercft in their Lordſhips, and Dignities, and 
Titles. , It is true they may be forfeited, but it doth not follow 
that they may be extinguiſhed by Surrender. There be two Rea- 
fons for, the Forfeiture : FS 

I. There is a Condition in Law that they ſhall be true and loy- 
al to the Government. 

2: Honours are inherent in the Blood, and when that is cor- 
rupted, that which 1s inherent is taken away ; but in caſe of a 
Surrender theſe Reaſons do not hold ; there is no Breach of an 
Condition in Law, nor any Corruption of the Blood ; for theſe 
Reaſons Felony without Clergy forfteits Honours ; whereas other 
Inheritances, tho' Fee-ſimple,are loſt but for a year anda day, and 
ſo are-Freeholds for Lives ; which is another clear Inſtance that 
Honours are not governed by the Rules of Law. It is preſſed as 
a known Law, that Hononrs are grantable for Lives ; a Point of 
greater Conſequence than the Thing in debate : It's not a fair way 
of arguing,. nor to be allowed of. As for the Precedents that are 
Selden 730. is exprelly againſt them ; for it ſaith that the 
Honour of .Baronages were in Abbots only in right of their 
Abbies, not inherent in them : So that 'tis plainly inferred that 
other Honours are Perſonal Dignities. The Lord Delaware's Caſe 
11 Rep. makes nothing for them ; for it doth not follow, that be- 
cauſe he could not Surrender that which was not in him, therefore 
he might Surrender that which was in him, As to the other Pre- 
cedents, he gave theſe three Reaſons : 

I. They were bare Surrenders, no Fines. | PG 
_ 2.A]l thoſe were made by Perſons that had advantage by them, 
having greater Honours granted unto them ; or. ſuch whoſe Inte- 
reſt was beyond the Seas, and therefore were willing to quit their 
Dependencies here upon good Conſiderations that pleaſed them : 
Et volents non fit Injuria. 

. 3: All theſe Surrenders pots ſab ſilentio, and never admitted of 
any Diſpute : But as for the ſole melancholy Precedent of Roger 
Stafford 1638.which was condemned in Parliament 1640. 'tis to be 


obſerved 
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obſerved thit Reſolution can't be condemned becauſe ot theTimes, 
for the Afﬀront to the Lords, in taking ſuch a Fine, was in'1638. 
and when could it be more properly renitdied then in 1640. ex- 
cept it be expected there were a Prophetical Spirit of Judgment 
again(t a thing not in being ; there were 94 Lords preſent ; and 
the Vote was Nemine Contradirente, which-gives it as great anAu- 
thotity as any Reſolution that ever was. ' The King's Counſchwete 
not heard in the Caſe of Ship-money, nor: Knighthood-money , 
where they had more right to claim. to be heard than in this'Cale. 
Toconclude, a Fine is a Jud t in the Common Plegs,' and your 
Lordſhips Honours are not triable in that Court below'in Weſt rrin- 
fter-hall ;, but if this Fine be allowable, they mult be triable there 
as well as other Inhexitances. ''And as to what has been ſaid, That 
ſome of your Lordſhips fit here by Remainders, and they. are in 
danger, if Honours be not allowed, to-be- intailed, it's denied ; 
and if they be intailed, it's not of the ſame nature with other In- 
heritances z neither doth any.Lord fit hereby Title of a. Remain- 
der, but by Virtue of a new Grant in the ſame Patent. ' 


"Twas afterwards declared, That the Lords Spiritual and Tem- 
poral in Parliament afſembled, upon a very long Debate, and- ha- 
ving heard his Majeſty's Attorney General, are unanimouſly of 
Opinion, and do reſolve and adjudge that\ no. fine levied, or at 
any' time hereafter to be levied to the King, -can bar a Perr's Title © 
of-'Honour,or the Right of any Perſonclaiming ſuch Title under * 
him that levied, or ſhall levie ſuch Fine. -- GED 
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Duvall verſw Price. 


| Duval verſus Price. 


”* 


Wi of Error ion a Judgment'in the Court of Exchequer af- 
V V firmied'on a Writ of Error before the Keeper of the Great 
Seal, &*c. mm an Aion of the Cafe (for Slander : The Writ was 
to this-Effect, Gullelnus & Marti; Sec. Theſ.& Baronibws de Scac- 
carid ſuo-ſalutem, quia in records & proceſſu ac etiam in redditione 
judicij- loquele que futt'it; Cur noftra ' de Scaccar coram Baronibus 
_ 4 de Seactar woſtro pred' per Billams inter Edward” Price 
ri devitor- noſtr & —_—— | Arm de quadam tranſgreſſuon” 
Super caſints eiders Edwardo per prefar' Johannem zat' ſuper quo ju- 
dicium in Otria noftra' de Seaccar _- pro prefat Edwardo 
verſia dif Johany-gar qniden: FReaoral ©» proceſs canſa Erroris | ju- 
terventent ih Camera \ 7 juxtu Scartar' vocat le Coutcel Cham- 
ber coram Domiiizo Ci 2 Sigilli Angliz & vobis prefat Theſ. 
venire facimus & jud inde verſus prefat Johann' coram, &c. affir- 
matun eft, &' quia t ffirmatione judicij pred' verſus pred Johan- 
neo tbyajy, &c. Error! tvitervenit manifeftus ad grave dampn' ipfeus 
JohannisFeat ex quereld fra xccepimms, quos Error' fe quis fuerit mo- 
«ap 9% t3dem Johann plnam & Celarem juſtitiam fieri 
htes Th hiaciparte, -vobis Mandanys quod ff judiciun coram prefat 


| Ke affirinatiins eſt; Wino'record' &» proceſe' tam judirii-quam aſfirma- 


tion' pred cum omnibus ed Tungentibws (que rovam wobis jam r 
wt dicithr nobis in Parliament” noſtro, viz. 17 die Septembris prox” 
futur diſtinFe & aperte mittatis & hoc Breve , ut inſpeFis record” & 
proceſſu predia® ulterius inde de ſenſe Dominor Spiritualium & 
Temporalium in eodems Parliamento Exiſtent' pro Errore illo Corrigend' 
fieri faciamus, quod de jure &- ſecundum legem &* conſuetudinent 
Regeni noſtri Anglie fuerit faciend' Teſte nobis ipſis apud Weſtm' 
8 Maii Arno 6. | 
Record* & Proceſs 'de quibus in Brevi de Errore huic Schedule annex” 
cificat” fit mentio, ſequitur in hec verba,Placita coram Baron' de Scac- 
car &c.Midd* Memorand' quod alias ſcilicet,&c.And by the Bill, Price 
complains of Duval, preſent hic in Cur eodem die de placitotranſgr 
ſuper caſum pro eo, viz. quod cum he was a good Subjed, and free 
from all Suſpicion of Treaſon, and was a Juſtice of Peace in Rad- 
nor and Montgomery-ſhire, and well performed his Duty,and well- 
aftefted to the King and Queens Government, and ready to op- 


-pbſe2all their Enemies, &c. the Defendant maliciouſly deſigning 


to prejudice the Plaintiff, and to-bring him into the Diſpleaſure 
of his Prince, &c. did tali die & anno apud Weſtm' in Com' Midd' 
habens colloquium of the ſaid Plaintiff , ſay theſe Engliſh words of 
him, He (meaning the Plaintiff) 3s diſaffeFed to the Government, 
(the Government of the King and Queen meaning ) and having 
other Diſcourſe of the Plaintiff, and of the Government of the 
King and Queen, did fay of the ſaid Plaintiff theſe other words, 
viz. He (meaning the Plaintiff) ix diſaffeFed to the — 
tne 


Duvall wer/u Price. 13 


(the ſaid Government of the King and Queen meaning) By pretext 
| of which ſaid words, he was injured in his Credit , and fell into 
F the Diſpleaſure of their Majeſties ; and his Office aforeſaid , by 
reaſon thereof, did totally loſe, and remain'd hitherto daily in 
danger of a ſevere Proſecution as an Enemy to the King , &c. ad 
damp mill librar', quo minus He can ſatistie the King and Queen 

the Debts he owes them : Et inde producit ſeit” &c. pleg' &c. 
The Defendant pleads Nox cul, Jury find pro querent,and aſſeſs 
Damages 200 /. and Judgment accardingly ; poſteaque ſcil. 6 Julij 
2 Anno 5. iidem Dominus ex & Domiva Kegina Mand' hic Breve de 
mv Errore Corrigend' ſub Magno Sigillo Anglie Theſ. & Baron' de Scac- 
4 car ſuo direF in hec verba, direfted The. & Barovibus ſuis de Scac- 


[ car” ſuo, quia in recordo &\ proceſſu," Kc, | Error interuenit manife- 
ſlus ad grave damp' &c. ſicut ex querela ſua accepimus, ac cum in 
4 31 Edw. 3. inter cetera concordat & ftabilit fuit , quod in omnibus 
5 caſibus Regem aut at perſorias tangent ubi quis queritur de Exrore faiFo 
in Scaceario Cancellar' & The. Venire fae' coram eis in aliquam Ca- 
everam Confilij juxta Scactar' record' & proceſs hujuſmodi extra diff 
Seaci & aſſumptic ſobi juſtic' & al peritis tal qual ſebi videbitur fore 
; vp wocari fac' coram eis Barones de Scaccar pred ad andiend' 
Infor mationes ſuas & cauſas judicior ſuor & ſuper hoc negotium hujuſ- 
modi debite facer' Examinari, Et fi quis Error invent fuer illum cor- 
rigend' & rotulos Emendari, ac poſtea eos in di@umns Scaccar ad Ex- 
ecution' iude faciend remitti fac ficut partinet, prout in eodems Sta- 
tnto plex” Continent Nos igitur volentes.errorem fi quis fuit juxta for- 
man Statuti pred' corrigi & partibas pred plenam, &c. Vobis man- 
damus quod ft judicium inde reddit" ſit, bixc record' & proceſs pred 
cum omnibus ea tangentibus coram Dontino Guſtod Magni Sigilli An- 


b glia & vobis prefat' Theſ. in Camera Conſilij juxta Scaccar pred' vo- 
of cat le Councel Chamber dje Martis, viz, 31 Oftobris, prox* futur 
by Penire fac” ut idem Dominus Cuſtos Magni Sigilli Anigliz, & vos pre- 


fat' Theſaur' Viſis & Examinatis, &c. alterins in hac parte de Concilio 
Fuſticiar' -& al peritor hujuſmodi Fieri fac quod de jure &- ſecund' 
formam Stuint' pred' fuit faciend' Teſt nobis ipſes apud W. &c, 

Ad quem diem Martis, viz. 31 die Oftobris coram Johanne So- 
mers Mz DominoCuftode Magni Sigilli Angliz( nullo Theſaur adtnuc 
Exiftent”) hic ſcil in Camera Conſilij apud Weltm' pred” venit pred” 
Johannes Duvall per S. A, Attorr' ſuum. Et pred' Theſaur G Ba- 
rones record © proceſs pred* cum omnibus ea tangentibus tunc hic 
Verire fatinnt, Et ſuper hoc the ſaid F. Duvall eats the General 
Error, -and the-faid Price pleads Jr nullo eff Erratum ; and after 
ſeveral Curia adviſare's , and days given, ſuper hoc viſis © intel- 
leis omnibus © ſingulis premiſſis per prafat Dominum Cuſtodens 
Magni Sigilk pred (nullo Theſaur adtunc Exiſtent') matiraque de- 
liberatione inde habita aſſumptis ſibi J.Holt Mil Capital' Fuſticiar' &c. 
& G.Treby Mil &c.Vocatiſque coram eo Baronibus de Scaccar pred 
auditifque rationibus Baronum pred Viſum eft prefat Cuitodi Magni 
5 Sigilli pred Cnullo Theſanr adtunc Exiftent) de Contilio Juiticiar 
X pred' quod in record” ant proceſſu pred vel redditione jud pred in 
\ rullo eff Erratum Ideo conſederatum et per pred Cuitodem _—_ 


Duvall vr Price, 


Sigilli Anglie: ( mnllo Thefaur adtunc Exiſtent J qued judiciom pred 


in omnibus affirmatiir, &c. | 


Upon the General Error aſſigned hete in the Judgment, and 
Aftirmance aforeſaid, the''ſingle Query was, If theſe. words, He 
is diſaffeFed t6' the Government, be aCtionable > And it was argu- 
ed by the Counſel for the Plaintiff in the Writ of Error, that they 
were not, becauſe they aregeneral and uncertain, do not import 
any particular Crirhe which expoſes toany particular Penalty, and 
they carry no Reference to-his Office 3 and tho' he be alledged to 
be a Juſtice of the Peace, yet there's no Colloquium laid concern- 
ing his Office. To make words attionable, they muſt either tend 
to the Scandal and Diſcredit' of the Party, or ſuch, if true , as 
muſt bring Damage to the Party, of whom they are ſpoken :- 0- 
therwiſe, withour ſpecial Damage laid and proved, there's no rea- 
ſon for the Jury to give Damages, becauſe he-uffers none.” In an- 
cient time theſe Alions were rare ; the Tear-Books are little ac- 
quainted with'themzand tho' latter Ages have countenanced them, 
yet it hath been' under certain Rules and Limitations, as that they 
onght to be particular and clear ; for if they are ſo general as to 


be ambiguous, no Action is warrantable upon them ;- and there- 


fore they mult: be of a ſmgle and known+Senle , and fuch againſt 
which no other Intendment can reaſonably. be admitted z Slander 
railed by Argument, or-Implication, or Inference only, is not 
enough to maintain an Aftion.:: And tho' the Cayſa dicend; be not 
inquirable now, after a Jury hath found them ſpoker: as laid,vis. 
malicioufly, yet if the words themſelves do not imply Malice and 
Damage, the uſe of thoſe Adverbs which are commonly mention'd 
in ſuch Declarations, will not alter the Caſe 3 for Men are to be 
anſwerable only for their own words, and not for words ex- 
pounded or deſcribed in another manner than the Speaker intend- 
ed ; Here the' word diſaffefted is none of the plaineſt ; nor is 
the word Government much plainer ; the firſt is only a Negative, 
and to {ay He is not affeFed to the Government, goes only toa want 
of Zeal, or an indifference of Temper, and doth not carry in it 
any-treaſonable Intent or Purpoſe, much leſs any Att done. 

And as to the pretended Special Damage, in the loſs of his 
Prince's Favour, or incurring his Diſpleaſure, that is ſuch an Al- 
Tlegation as ſhould not have been made, 'tis neither mannerly -nor 
juſtiftable in the Plaintiff to affirm ſuch a thing upon Record. 
And as to the loſs of his Office, that can be no Damage, the ſame 
being no. Place. of Profit, but meerly of burden and trou- 
ble: *Twas further urged, That if theſe words were allowed to 
be actionable, Tory, Whig ,” or Jacobite, or any other common, 
rade, uncertain 'Terms in Diſcourſe might pretend to it, accord- 
ing to the reſpective Turn of Times , and conſequently no Body 
wonld know what Diſcourſe is allowable : As ill Tongues were 
to. be corretted, ſo care is to be had of Liberty of Speech, not to 
make every thing a Cauſe of Action; and to juſtifie this, on the 
ſame {ide were quoted multitude of Caſes, too many to deſerve a 
remembrance. t It 
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It was argued on the other ſide , That theſe words toucht the 
Perſon in the moſt tender point, viz. his Loyalty 3 That it car- 
ried Scandal in it ſelf, not to be zealoully affefted to the Govern- 
ment, which proteQs the whole; that it was equivalent in Com- 
mon Underſtanding, to the calling him Traytor or Rebel : That 
this was much more, than affirming one not to be a good Max ; 
that diſaffeFed implyed ſomewhat poſitive ; it's meaning was, that 
the Party hath an averſion, a fixed, ſettled Enmity to the Govern- 
ment ; that this was ſpoken of an Officer of great Truſt ; that 
'twas a RefleQion upon him with regard. to his Office, for Loyal- 
Rl is as neceſſary as Juſtice in ſuch a Poſt ; that toſlander him in 
the one, ought to be as aCtionable as to ſlander him in the other ; 
which is allowed it will, becauſe of the Reference tothe Office in 
the nature of the words, without any Wyeckal Damage : that to 
deny theſe words to be aftionable, would tend to encourage Brea- 
ches of the Peace , by {roving Challenges, &c. for that, if 
Men cannot relieve themlelves by Law, they will be tempted to 
do it of themſelves in other methods ; and that theſe words were 
4 RefleQtion on the Government, which employed Men thus dil- 
affefted ; and abundance of the Commnion Caſes upon this Subject 
were quoted, to (hew what words would bear an Adtion in re- 
fpe& of Officers and Allepetes : And then 'twas atgued ſtrenuouſ- 
ly, that this was a Special Damage, viz. to loſe the Prince's Fa- 
vour, which every Man ought to covet, and to loſe a Place of 
Honour #934 Conimand, both which the Jury have Found. 
'Itw feghyea on the behalf of the Plaintiff in the Writ of 
Error, That 2s to the Refleftion on the Governnient, it might 
perhaps warrant an Information or Indiment, but not an A&ti- 
on : That as to Challenges, there were vaſt variety of words 
which are reckoned provocative in the higheſt degree, As the 
viving the Lie, calling a Man a Coward, and the like, and yet 
will bear no Aftion : And at laſt , upon Debate, the Judgment 


was Reverſed 6 


John Duvall and Elizabeth his Wite, Appellants, 
Verſus 
William Terrey of London Merchant, Reſpondent. 


HE Appeal was to be relieved againſt a Decree in Chance- 

ry : The Caſe was, That the Appellant Elizabeth had en- 
tred into a Bond of 140 /. Penalty, conditioned for the payment 
of 72 [, on the Twentieth of April 1676. and by reaſon of ſeve- 
pzal Promiſes and Delays of Payment, and inſiſting upon Privi- 
ledge, and other like Occaſions, it was not put in Suit till lately, 
and then the Reſpondents were Arreſted : And upon a Declara- 


tion, the Appellants pleaded Payment at-the Day. And _ 
ue 
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J. Duvall, &v. werſw'T etfey. _ 
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Iſſue Joyned, and notice of Trial, i fome difeqvery of a, 
Defedt in the Evidence to prove the Bond, Motion was made in 
the King's Bench to alter'the Plea ; which denied, a Bill was pre- 
' ferred in Chancery, on ſuggeſtion that "Elizabeth had” never Exe-- 
cuted it, of that *'twas obtained by Fraud,” and that there was no 
Confideration for the fame ; and the Refpondent prreeed a Bill, 
praying a Difcovery if fich Bond, &c. Upon Examination of 
Witneſſes, and after publication paſſed, the Cauſe wag heard ; 
and upon the hearing, 'twas ordered, That the Appellants boats 
not be relieved, fave againſt the Penalty of the Bond; and thar it 
be referred to one of the Maſters to compute the Priticipat-money 
and Intereſt due thereon, and to tax for the Relpondent., his 
Coſts, both'at Law and in that Cotitt 3 and that what ſhoujd be. 
found due for the Principal, Intereſt, and Coſts, be paid by the 
Appellants at fuch Time and Place as the Maſter fhignld ;appoitit, 
who computed the Principal and Intereſt at 1 54 L.. and the Coſts 
at 67 I. and to be paid the Twentieth of Oo Flog: —_ 
Upon the hearing of this Appeal,there were two Queries tnade 
t. Whether, there being ſoine difference in and. abqut* the. proof 
of the Bond," the Court otight to have” made a Dectee without 
direfing 4 Trial at Law upon the validity of the Bond-z Bur 'twa 
held, That the Bond not being denied in pleading. up { Ft 
at Law, the Chancery had done right,and could not ell haVt dE 
rected any othet Iſſue thart what the Parties themſelves,had Joy tie 
in at Lawzand tho' 'twas pretended that. the Attorney, tea 
thus without direftion, The Court did not much feb Eg e- 
tence, becauſe of the proper Remedy which the Law gives againſt 


E 


ſuch an Attorney, if the pretence were true, and therefore they 
did not much conſider that. Wi TR ORFs 
Another Query was, Whether the Court of Equity. could jultly 
award more than the Penalty ? and objeted, that. the Order , be- 
ing to ſave againſt the Penalty, no more ought to haye been de- 
creed. But 'twas ſaid, That notwithſtanding that, when the 
ſame was referred to a Maſter to tax Principal and Intereſt , the 
Order bound the Party to pay both, tho' it amounted to more 
than the Penalty ; and the meaning of the firſt part was only to 
relieve againſt the Penalty, 1n,caſe.the, Principal and Intereſt came 
to leſs than the Penal Sutn ; eſpecially the ſame coming to be 
heard upon croſs Bills , and as this Caſe was circumſtanced, after 
ſuch delay and fuch pleading in the Court of King's Bench : And 
as to Coſts, hel cnn an Appeal inthis Caſe ; norin truth 
was it ever known to bea Cauſe, it the Merits were againſt the 


party Appellant, And fo the Decree was affirmed it the whole. 
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Williaw Dolphin aod. Koatharine:his Wite, Appellants, 
Verſus" - | 
Francis Hayues Reſpondent. 


Af to -þe. relieved againſt a Decree. in ;Chancery made by 
L; A .the Maſter of the Ralls, Nov. 10. 4696. The Cale was 
;thus, That oge Paris Slaughter;of Londes, being Guardianto Ka- 
+harize the Appellant during her Infancy, he placed her: with his 
Kinſman Chambers Slaughter near Worceſter, and ſometimes board- 
£d her in that place png to 3 itn x the Reſpondent and 
the ſaid P.S. being Correſpondents, Pans. Slaughter. ordered the 
Reſpondent to pay the ſaid Chambers what Sums {hould be called 
for upon the account of Katharine : In purſuance whereot ſeveral 


--Sums were paid upon her account, and the ſame were allowed a- 


gain to the Reſpondent by P. S. The Appellant Katharine ha- 
ving jult attained her Age; ſhe.came. yrponngt , and de- 
Gred more Money, as by the Oqger of P.S. and accordingly two 
ſeveral Sums were paid her, and Receipts taken from her, as by the 
Order of P. $. The Appetlant Katharine did afterwards come to 
an account with P. $. which was fairly ſtated in Writing, and 
[they [executed General Releaſes each. to:thecOther : Bat. the ſaid 
two Sums, not beingicntredin_the Books, ak;P. S. were ingt ac- 


\caunted>for[bythe:Appellant Katharine; and:the! ndent not 


[haying received any Allowance from:P; S.; in;\his Lite gime, nor 
having, as he/thought; any. fufficient /Qrders:to charge ;the ;Ex- 
,ecutar, of P.'S. , with, - he prefers:his 1Bjll. againſt the» Appellants, 


-andiby her Anſwer ſhe own'd the Receipt bf the\two Sptns,, . but 


by-arder of P.,$. and afterwards , upon hearing - af | the,,Caule, 


/Thhe!Court declared that there! appearing,no: poſitive ;arders, from 


Pi S. for theſe two'Sums, .the :Appellants|otght-tocpaythe Prin- 
/cipal, [Intereſt'; .and Coſts': Anti: a :Decree'! was made. accond- 
'iwgly. | «bY, SIRGIC DI owt) ec ff, 

: bAnd now. it was. argued onithe behalk of the Appellants, That 
this: was not-juſt, -becauſe; the:Reſpondentmever; paidany Money 
;tq any!Body while Katharineboarded with him;or.afteryards, but 


. (by. the Order and |upon the Gredit.of PaS..afd:chargeditto bis Ac- 
- count ; and theiReſpondent did:not preteh&:but that all-was.,re- 


aid him, excepting theſe two:Sums:;.thati>the ;Refpangdent ;and 
arine had never any Accoiintiori Dealings together; upoh her 


8 
Fi 


Creditz and''tis:to/be. preſamedthat the-Reſpondent hath>charg- 


ed -theſe Sums, upon the: Accoynt .of:P. $:; amd; votito; her,Ac- 
count, ibecauſe; the Receipts /atei fo worded, and that: Kathatine 


' thad-releaſed P:S; ———— together, and thetefore ſhe 


could not charge the/Executor of P;S. ::. ,1>: ang 
; (On-the other fide, it: was.argued, That 1herewas a1iBadge of 
Fraud in the Appellant K, :thatcopon hee-Agcount with; 19.in0 
mention was had of theſe Sums ; that the Debt was originally 


'Hers ; that ſhe was obliged to pay it, either to Slaughter or to 
D Haynes ; 


I7 
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* Dormer Sheppard & al. 


Haynes ;, that not having paid the ſame to Slaughter, and Slaughter 
having releaſed to her, the was diſcharged from all Demands on 
that fide, and therefore 'twas the more reaſonable it ſhould be an- 
{wered by her to the Reſpondent ; that tho' the Credit might be 
at firſt pres to Slaughter, yet the Money being paid to her, and 
not by her paid to Slayghter, Haynes had a fair Claim againſt her, 


even to avoid cifcuity of Snits ; for if this were-otherwiſe,'twould 
only turn Haynes upon the Executor of Slaughter, and that | Exe- 
ecutor upon-K atherine the Appellant again in Equity to ſet afide 
iy — and to be = allowance of theſe Sums ; and that 
1nJuſticeand Equity-the Charge was placed upon theproper Party, 
who at firſt was the Debtor for wha the hut Neetved gp rt 3 4 
cordingly tne Decree was affirmed. _ 
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Dormer Sheppard & al 
verſus | 
 » Foſeph Wright & al. 


: Y ht from a Decree of Diſmifſion of a Bill preferred in the 

\' Court of Chanrery « The Cafe-was thus, 

Toe did in the Year 1693. load on Board the Ship 
Union at Galipoly 210 Tuns of Oyls,. of which Ship the Appel- 
lants' were Owners; and the Reſpondents loaded on Board her at 

' Meſſena, 85" Bales of Silk, upon Freight by Contratt both to be de- 
liveredat London. The Ship homeward bound: was ichaſed into 
Malage Mold by one of the Thowlon Fleet ; who ' were three or 
four-daysin ſight;} then ſtood in for that Port, as if deſigned to 
attack/the Fort ;  and'thereupon the Maſter diſcourſed the Owner's 

Fadcor,-:who ſent him off a Lighter to ſave what they could of the 
Ships Cargo; and becauſe the Silk was of the greateſt value, the 

- Silk was+put on board: the Lighter, and carried aſhore 3.and to 
come at the Silk,” (for-it lay beyond the Oyls )' they, were forced 
to rummage the Ship : In ſaving of which, and ſome ſmall part 
of the Oyls, many hours were ſpent, and by the'Seamen only, and 
at Night the French left'the Port, whereupon no more was land- 

_ ed. But about ſix'days afterwards the French Fleet a ed a- 
- gait before Malaga; and then all Endeavours were uſed to fave 
the -@yls, but were prevented: by the Boats which the French Men 

of: Wariſent into the Harbour, and the Enemy forced them to 
' their-Guns, and when they could defend the Ship no longer, they 

. . bore& holes to fink her, but the Oyls kept her from ſinking, - and 

the French took her, and carried her away. The Bales of Silk 

... wereafterwards = on board another Ship, and delivered'to the 

' Reſpondentsat Lozdon; for which they paid the Freight, &c. 
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proportion 
and,Qyls which, were loſt, they exhibited their; Bild Chancery, 


Pb i behalfob hes ? 9, D797 ; 
And it was ed on the behalf of the 11Appelthants; That this 
-Diſmiſhon ——_ juſtifiable'by the Rules:of Equity';'for that. it 
muſt be/agreed, If Goods/are thrown ov in:{trels of Wea- 
ther, oryin danger or juſt fear 'of Enetny;in order to.fave the Ship 
and reſt yf; the Cargo, that which is ſaved -ſha}l contribute toa Re- 
paratioa Bf-thatwhachis loſt,and the Owners ſhall be Contributors 
in,proportion ;.and that thete was the ſame Reafon here 5 that by 
eferring the'falvage of: the Silk (being the beſt 'of the Cargo.) 
Pabore the Qybs, the Owners were deprived of the fame opportu- 
wy for the'{alvage of the Oyls ; that as the Sea-Jaw in'Extremi- 
ty directs the Maſter to preterve the ibeft of his Cargo, and the 
Goods ſaved ought to contribute totheilofs of the:Goods Ejetted ; 
ſo where ane is preferred before the other in caſe-of Extremity, 
there being not time to land the whole,” average 8: juſt} and -rea- 
ſonable. And-as to the ſix days time,-there. was thea-no appre- 
henfion of: danger,” and confequently-the Maſter coald'nat juſti- 
fie the landing'of any thing after the: reaſon of | their: Fears were 
removed, i; * 1:00 290 D&( 2 16 aide; 4 T 
-That;the ,pradence of their Maſterin'ſaving the Silk before the 
Oyls, ought not to.be to: the prejudice of 'the Qwners intereſt; 
the Oyls lying next to be preſerved ; that the | pretetided: negle& 
of the Maſter,” in not landing them during'the ablencerof the £: 
nemy,' is na Excuſe, becauſe then there was'no:danger;!; that the 
ſaying that the loſs of the Ship and'Oyls'did notcomtibute tothe 
ſalvage of the Silks, is no reaſon, ſeeing the falvage-of: the Silk 
(which had otherwiſe been” loſt-). deprived [the Owners of the 
ſame «_< mopaye for the ſalvage of the other Goods 3 {that in ſuch 
Adventures, as the danger is common; ſo-ought therioſs or da- 
mage to be common and equal ; that the Maſter is equally intruſt- 
ed by and for all ; and were it otherwiſe, it had been the Duty, 
and will be the Intereſt of all Owners of Ships to order their 
Servants in Extremity to preſerve their own Goods ; that the Silk, 
being of the greateſt value, it was @ National Service,to preſerve 
that before the Oyls, and therefare equitable that all who embark 
in the ſame Bottom, ſhould ſhare alike ip the. Service done for 
Salvage, &c. And further, that if in'Extremity, the ſafety of the 
beſt of the Ships Cargo is not preferrable before that of the mean- 
er yalue, it will be of ill conſequence 5 -and therefore tlie Sea-lajv 
provides firſt for the Safety-of the beſt of the Gargo , and the 
Maſter acted accordingly:xand that 'tis theQpinion of thofe whoare 
learned in the Maritime Laws, That where Freighters Goods are 
_ in danger, and a like opportunity for the {alvage theregf, 
if the ſafety of the one be preferred,” and the' other comes _ ry 
D 2 olt, 


= __ Whithield'& Us & of Apellans, 


Ko loſt, ſuch iges the Goods p d to.contribute to 
thoſe which are loſt ; it a General Rule in Cauſes Maritime, 
That one Mati's Intereſt ought not-to ſuffer for the Safety of ano- 


-On the other-fide, it was argued with the Decree, That this 
Pretence wasmew ;. that 'twas a Notion unpreſfidented ; that the 
Rule of Averidge went only to the caſes , where the loſs of one 
Man's Goods«contributed tothe ſafety of anothers, as'by Light- 
ning the Veſſel, &c.and not to this Caſe ; that here each Man was: 
to undergo the Peril. of-his own Goods z that in caſe of Damage 
to Goods within the Veſſel, other Goods were not contributory, 
but the Owner muſt endure his own loſs , and had:only his Re- 
medy againſt the Maſter, if it were» occaſioned: by his Defett 
or Miſcarriage :: that the reaſon of Averidge was a meritorious 
Confiderationiin the common Caſe, becauſe there the loſs of one 
did aftually ſave the other z but here -was no ſuch/ thing : The 
loſs of theſe Oyls did not ſave the Silk , nor did the ſaving of 
the Silk loſe the Oyls; for if the Silk had not been ſaved, the 
Oyls had been loſt, for they were ſo bulky that they could not 
ealily be removed without further time z and if ' part only be 
ſaved, tis to the advantage of the Owner ; and where all can- 
not be ſaved ata time, the Benefit is accidental to him , whole 
Goods the Maſter's diſcretion direfts tobe. ſaved : And in this 
caſe here was no ſuch Commodity, as could contribute to the 
loſs of a Ship, if it had been kept on Board ; for the Silk, it on 
Board, had not aſliſted to her firking. But beſides, here were 
ſix or _—_— between the landing of the Silk and the ſeiz- 
ing of —_— the French, in which time all the Oyls might 
have been: , and thereby both them and the Ship faved ; 
and the a on of the Danger could not ſo ſoon be re- 
moved by fight of the Enemy in the Morning , and there- 
fore there was:no reaſon: for the Maſter immediately to forbear 
landing his Oyls. - Therefore 'twas prayed that the = w_ 
be diſmiſſed, and the fame was accordingly done, and the 
cree of Diſmiſſion below affirmed. 
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; Whitfield & U' & al' Appellants, 
verſus | 
Paylor & Ur' & al' Reſpondents. 


* A Ppeal from a Decree in Chancery : The Caſe was thus,Sir Law- 

rence Stoughton, a young Baronet in Surrey, having an Eſtate 

- ror 000 l. ayes ap -_— Servant to vomamger ge ent , 
e ter of one a Brewer, reputed to be very ri 

Upon the firſt Propoſal of Marriage, Burnaby did agree to give 

5000 |. certain, and inſiſted to have a Jointure of 500 1. - An. 

ettled 


verſur Paylor & Ur & al Reſpondents. 


ſettled, and that ſhe ſhould have the Inheritance of the Jointure, 
if he died without Ifſue, Sir Lewrexce did refuſe to agree to this z 
but afterwards he renewed the Treaty himſelf, and accepted of 
Articles for payment of 5000 /. Portion, and ' made a Settlement 
of a Jointure of Lands worth $00 l. per Annmm ; and likewiſe 
made another Deed in the nature of a Mo of all his Eſtate, 
as well the Reverfion of her” Jointure” as" the reſt, for” ſecuring 
the payment of 50001. to her in caſe Sir Lawrence died without 
Ifſue; and died within a Fortnight after Marriage; without Ifſue. 
The Lady Stoughton prefers her Bill, and prays the Appellants 
might be fore-cloſed of the Equity of Redemption on Failure of 
Payment. The Appellants exhibit their'Bill'to be telieved.again(t 
this as a Fraud 3; and upon hearing of theſe Cauſes before the 
Maſter of the Rolls, the Appellants were decreed to pay the 
5000 /. by the firſt Day of Hilary Term, 1695. without Intereſt, 
but with Coſts: And in default, the eſtate to be ſold: to raiſe it 
with Intereſt from that Day :\ And upon a re-hearing before. the 


Loxd Keeper, his Lordſhip co the Decrees, and, gave a 
Tlie tors further rn. for payment. - 


©. And now it was argued for the Appellant, That it was  grojed 
in the Cauſe, that Sir Lawrence was a ſickly weak Man ; that on 
bs Death-bed he declared he had made no ſuch Agreement ; but 
that the 5000 /. was to pay his Debts, and no part of it was, to re- 
turn-to his Wife, and his Wife preſent,and not contradidting it ; 
that it did wr agen, that he had any Counterpart of this Deed, 
or that he ever adviſed or acquainted any of his own Relations 
with it ; and the Jravght of the Deed was confeſſed to be burnt. 
And further, that the Agreement in its own nature was unreaſon- 
able ; that ſhe ſhould have both Portion. and Jointure ; and that 
one was a merit for the other; but that both ſhould be yeſted in the 
{ame Perſon, the Portion retarned, and 5 one enjoyed, was 
very hard, and therefore to be ſet aſide ; Equity was to re- 
lieve againſt ſuch pretended Agreements, asthings done without 
ay Conſideration inducing them, and therefore void.  - 

On the other fide, 'twas infiſted on for the Decree, That the 
Man was of Age; that there were two Treaties of Marriage, which 
a pune; that ”_ was ag Royal yoron par - 

tion z _ ight be u z the 
Geitleman being ſickly ; and the Money — be returned only 
upon a Contingency of his dying without Ifſue; that in cafe of his 
having Ifſue,the yy os was common; that perhaps ſhe had the 
worſt on't under all Circumſtances ; that all Bargains are not to be 
ſet afide,becauſe not ſuch as the wiſeſt People would make;but there 
muſt be Frand ta make void their As z and. his forgetting thac 
he had done ſuch an AR, when on his Death-bed, is no reaſon for 
to annul it ; and the Marriage had been a good Conſideration for 
a Jointure of it ſelf : And reaſonable or unreaſonable is not al- 
ways the queſtion in Equity, if each Party was inted.. with 
the whole, and meant what they did ; much leſs is it ſufficient to 
ſay that 'twas unreaſonable as it hapned in event ; for if at ___ 
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; Gs it 3 nay; if al tie time this Baegiih was 
the meaning of the Pirdies and exdiiifenew what was done , and 
neither iwas deceived,” the ſave muſt Rand: Lg the 
Decree We - px 
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| boring Hperiyrh Antmm'\, 'and charged ah 
ther on'the ſaid Mannor, bat'the Expences of the Tru- 
xecution of the ſaid Truſt. Thefald 4 ſaid Arnold ſoon af- 
; the Wife's allo fince dead. Sir Liovet Jenkyns and 
t+ allo dead... 
692. the Attorney Octieral prefers a Bill againſt-the 
_ it Law to ferrle, and eſtablifh'the faid Charities, 
be 'Tryſtces to'a , be, to tratisfet” cheir truſt Eſtate, 
anſwer, 'znd the Heir' by his Anſwer claimed as 
of the Charity Eſtare over and above 
the'yearly Payn 4 preſſed” 'y the, Will, 
vor Ang Si ſaid pon a Reference to 
the Court of the waf ths of the Man- 
worth 240 /, pe Aunum, and; worth the ſame 
| the Will 'And on hearitg the Cauſe, the 
Cooling, all the Profits of the Premifſes, ought by 
t and kbfloog of the Will, to be apptied to the Oh: 
tioned + ahd thir the Appellant Arnold the Heir 
at Law ws Yotally exchaded from!etie rptus , With direftion how 
" the 
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—werſur Mr. Art Generale. Reſpondents, © 


tie Surplus ſhould go in augmentation of ſome ofthe Charities; 
nevertheleſs, in caſe the Appellant ſhould Seal and Execute tothe 
Truſtees a Releaſe and Conveyance of the Premiſles, according: to 
the Decree,” 'then he to have his Coſts'out of, the Sale of Tim- 
ber, and that the Truſtees be indempnified. 200) 
And it was argued on behalf of the Appellant, That this De- 
cree was not equitable. Some Queſtions were made about- the 
diſtribution of the Surplus amongſt only ſome of the Charities, 
and about the value ; but a Surplus was agreed to be in the Cafe; ; 
and 'twas chiefJy infiſted upon, that the Surplus ought to- go 
and be to and for the uſe of the Heir at Law ; for that the Eſtate 
is not increaſed by any ſubſequent or accidental-Improvement,and 
fo not like the Caſe of Thetford School ; but here at the time of 
making the ſaid Will, ' was, and now is, of a good value beyond 
the Sums given, and'was ſo known to be by. the Feſtator 5 arid 
the particular Charities given by the Teſtator are particularly and 
expreſly named and limited, and doamount only'to-ſo much,;-as 
is leſs than the value of the Land ; and.thS urplus-is not: difpo- 
ſed of; and conſequently ought to be the Heirs; For as. ;at 4he 
Common Law in a Will, 'what is: yot given away! muſt deſcend, 


f whether you ſpeak of: Land, or the initereſt in itz. ſo in' Equity, 
whatſoever Truſt, or part of a Truſt, -is not declared and-expre(- 


ſed, the ſame ſhall be for the benefit of the Repreſentative. of the 
Teſtator, either Heir or Executor, as the Caſe-may en:;Thea 
theſe Bequeſts or Deviſes being particular and expreſs, they doand 
will controul and expound, nay reſtrain/and qualifie the meaning 
of general precedent words : That-Expreſlionoof, his deiog. de. 
termined to ſettle his Mannor to charitable Uſes, will be qualified 
by the Particulars afterwards, as is Nokes's Caſe in 4 Rep.and many 
others in the Books. Beſides, 'tis tot accompanied with any term 
of Univerſality,that excludes the Conſtruction contended for; and 
if it had been (o largely. expreſſed, thoſe general words of his de- 
ſigning to ſettle the whole, may be intended only as a Sccurity , 
that the particular Charities may be-.certainly anſwered : And by 
ſuch Conſtruttion all the words of the Will may 'be ſatisfied ; 
and then the Truſtees may convey. the Premilſes to the Heir at 
Law, and take Security for the ſame, ſaving and reſerving all the 
aid Charities deviſed, with all reaſonable Charges and Dedudti- 
ons, without prejudice't@ the Will of the:Teftator, or to'the (aid 
Eſtate,which muſt nevertheleſs be liable to anſwer and make g 

the ſame z ſo that there can be no. Damage done to any:of-- the 
Parties or Intereſts 'concerned, by this Conſtruction nay its the 
adding a further Security for their payment: [Now it is plaig,he 
defigned the Sums given to the particular Uſes; and. no more; for 
that they are all ſo particular and expreſs ; and! it; is: purſyant' to 
the Rules of Law and Equity, in all-doubtful Caſes, to adjudgein 
favour of the Heir at Law,and notto extend the general wordsof a 
Will, to enlarge a Charity beyond'the intent exprefſed, efpecially 
againſt a tiear Relation and Heir, as this i8,viz. his aaa 


Tb Richard Jutgon Platurf, | 


Belides, the !Teſtator: was bred a-Civglian, aud as ſuch, knew pw 
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mettioned; he:woutd have declared [hapſelf ia ſuch manner: as 
ſhould —_— all doubt. als 
-- On theottier fide, -1 irwas'rgued, T hat freke th ſon 
ainly-appeareÞby-his\Willdto difpete all his Eſtate .w $0 
jon yy rag andithdtthe words of 4he- Will were {uthcient to 
- carry the 'whoje!Eſtate co that purpoſe $,and that it;did. ,not ap- 
'by his Will, that 'twas;his:intentita give bis-Heir at Law apy 
thing out of | his)Real Eſtate that {bis,determiiation- to ſettle his 
"Mannor, wituthe nances, »Was:to {ettle the. whales that 
' what: is-not!difpoſed:of incPatticulers, is +to-; be dixeed b y. the 
'Court of Chancery ; thatthatGourt hath done right, in, diredting 
'Itcin augmertation of ttheCharities-; mentioned, ;becaule the Te- 
;ſtator's intentqvas:moſt/in Favour of theſe. whicht are; ſo-mention- 
- ed/: ThatiiPthe Query weredslt, : What {hall be done with the 
- Guvplus; if any? Thc Abfwer is:natural;,) vis. I am,determingd 
| > ſettle > je ets} -thit is'the whole, -01 Charitable Llſcs : That 
6m e by his Will expreſſed forpe Care for his Siſter, aud 
\ntuter by ory wry and dthen his, near; Reelatipns ; /but 
| by A Cain, -pointeth at, any, ag 
is HeiratiLaw.;-butdorthe ;Excluging h we of 
cal Provence trath-bequearhed: bun 401i 50404 to Wypre + Fat qhe 
i646 comadidt his plain Totentiz/tis ito make' a; Will 
: ) tothe: determination; which EN bo had 
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Aoi rin of Emovon uJudgwene cine dn. iB-1R, for Sir Fobn 
Rieburd Diittdrand the Award of Exe- 

- cutlery thereof wr wor /brought bythe Defendants, as Ex- 
2ectors of Sir) Withane's wid. > nts 1 the Exthequer Char- 
»epi411] Pref] d Falſe: 6+ mamas '1/Fhe Gaſe:on the Cn 
:ya$thins x Plamiciff — verſes IDitton ,.. tor | 
othaske with Sir Robert: Davis Baronet,rSin Timothy Therwbil, Hen- 
rd, Themes Wialvond; and 1Saxurh Raywer , "did 14:006. 
Cari 2. at Ei8Pdrtihs Ward (Bec: atlaul / ard wound-the 

; and igprifoned-bim} and! his'1Gtdds:then- found (did 


"ek andere; (andthe Plaintiff it/Prifony iarid /the: ſGpads and 
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KEE Ferry 42 7 any _ 
Verſus Richard Howell, OC, Sel ales 
Chattels from the Plaintiff did detain and keep for/three Months 
, hext gc by which the Plaintiff loſt the Profir he might 
have made of his Goods, 'and was put to Charges, &c. Contra 
pac & ai damp 13000l, © © Wis 6 

The Defendant pleads Not Guilty as to the Verir''vi & armis, 
and all the Aſſault, Impriſonment, and Deteiner in'Priſon before 
the Sixth of November, and after the Twentieth of December in 
the ſame Year'; and as'to the been, and wounding, and taking, 
{cizing and detaining his Goods, and thereupon Iſſue is joyned ; 
and as to the affaulr, taking and impriſoning the Plaintiff the Sixth 
of November,” and detaining him from thence until, in. and npon 
the Twentieth of December. The Defendant doth” juſtifie, for 
that long before, viz. the 23th of OFob. 32 Car. 2. by his Letters 
Patents ſhewn to the Court, did conſtitute and appoint the De- 
fendant his Captain General and Chief Governour 'in and upon 
"the INands of Barbadoes, and &c, and the reſt of the Ifhnds 
lying, &c. and thereby commanded him to do and execute all 
things that belonged to that Government, and the Truſt in him 
repoſed, according to the ſeveral powers and direQions granted 
to the Defendant by the Letters Patents, and InſtruQtions with 
them given z or by ſuch other powers or inſtruftions as atany time 
ſhould be granted or appointed the Defendant under the King's 
Sign Manual, and according to the reaſonable Laws,as then were, 
or after ſhould+ be made' by the Defendant , with advice and 
conſent of the Councel/and Afembly of the TeſpeCtive Iflands : 
appoints twelve Men by natne, viz. Sir P. L. H. D. H.W. 8. N. 

. W. 7. Witham the Plaintiff, F. P. F. S. R. H. E.S. T.W. and 
H. B. to be of the King's-Counſel of the Iſland, during the plea- 
ſure of the King, to be aſſiſtant to the Defendant with their 
Counſel in; the management of the Things and Concerns of the 
Government'of the aid Itland, in relation to the King's Service 
and good of his'Snbjeds there,and gives power to the Defendant, 
after he himſelf had taken the Oath of Office, to adminiſter to 
every Member of the Councel and Deputy Governour the Oaths 
of Allegianceand Supremacy, and the Oath of Office : with fur- 
ther power to'the Governour, by advice and conſent of Counſel, 
to ſummon and hold a General Afembly of the Freeholders and 
Planters there,” and to make Laws, Statutes, and Ordinances for 
the good Government of the I{land, and to be as near and con- 
ſonant, as convenlently may, to the Laws and Statutes of Erg- 
land, which Laws were to be tranſmitted, to be allowed by the 
King here ; with power alſo, by advice and conſent of Coun- 
{e], to ere and eſtabliſh ſuch and ſo many Conrts' of Judicature 
25 he ſhall think fit for hearing and deterimining/all Caiſes,as well 
Criminat as Civil, according to Law'and'Equity, 'and to appoint 
Judges, Juſtices of Peace, Sheriffs; 'and©other neceflary Officers, 
for adminiſtring of Juſtice, and ing the Laws-in. execution , 
provided Copies of fuch Eſtabliſh nts be tranſmitted ' to the 
King to be allowed ; and with farther power to the Governour to 
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Court.recommitted, which isthe ſame:Afanlt, Taking, and Im- 
priſonment, -atid Fraverſes abſqne hoc, that:he was: guilty. of the 
Afaulting, Taking, or Impriſoning him within the timelaſt men- 
tioned at London, or elſewhere 'then in the Itle of Barbadges, or 
otherwiſe, orriw other manner then as'before. 

The Plaintiff demurred,and:the Defendant joyn'd in Demurrer, 
and-Judgment:was given forthe Plaintiff 3 and a Verire' awarded 
tam ad triand" exitum quam ad inquirend' de\ dampnis,&c. and the 
Ifne was found pro querent', and .6 d. Damages,and on the Demur- 
rer-5001. Damages, and: Judgment 'for - Damages and Coſts a- 
mounting inthe whole to 590 /. w9] 

_  -" The Plaintiff, Sir F. Withaw, dying , Trin. 2 Wil. & Mar. the 

Judgment was revived by Scire Facias brought by Home/, Gray, and 
Chaplain, Executors of Sir F. W. quoad omrnia bona & catalla ſua, 
except one Debt due by Bond from Henry Wakefield.” ' And at the 
Return of the Scire Fac, the Defendant appears and demurs to 
the Scire Facias, and there is an Award of Execution, and there- 
up6n a Writ. of Error is brought in the Exchequer Chamber,and the 
Judgment was affirmed.” Then a Writ of Error is brought in Par- 
liament, and the General Error affigned. : 

And here.it was argued on the behalf of the Plaintiff in the 
Writ of Error, that this Action did not 1ye aqpinſ him, becauſe 
it-was brought againſt him:for that which he did-as a Judge, and 
ſoit appeared on the Record, according: to 12 Rep. 25. that the 
Rule ſeems the ſame for one ſort of Judge;as well as for another; 
that this Perſon was lawfully made a Governour,and fo had all the 
Powers of a Governour ; that this was a Commitment only till 
he found'Security, tho' not ſo Expreſſed ; that this is not coun- 
ſable here in Weſtminſfter-hall; that he was only cenſtirable by the 
King. ; that the Charge is ſufficient, in that Sir F. W. had not 
taken'the Oaths ; that male & arbitrarie-executas fuit, is Charge e- 
nongh to: warrant a: Commitment $ that this was a 'Charge before 
a-Councel of State, and there need not be' all the} Matters pre- 
Cilely alledged to juſtifie their Ads ; and by the ſame reaſon Acti- 
ons may 1ye againſt the Privy Counſellors here, and enforce them 
to ſet forth every particular, which would be of dangerous Con- 
ſequence z the Plea might have been much ſhorter;as only that he 
was committed by a Counſel of State,and the addition of the other 
Matters ſhall not hurt; and that the Charge was upon Oath ſhall be 
intended z no Preſumption ſhall be, that the Supream- Magiſtracy 
there did irregularly;'tis a power incidetfit to every Council of State 
to be able ro commit: This ation canriatlye;becayſethe Fact is not 
triable-here 3, the Laws thete may be-different from-otrs. Beſides 
no Action: lies unlefs 'twere'a malicious Commitment, as well as 
tauſcleſs: and that no'Man will pretend-that an'AQtion can lye a- 
gainſt the chief Governour or: Lieutenanti of Ireland.or Scotland , 
and by the ſame reaſon it ought not inithis Caſe 3 he had a power 
to make Judges, and therefore he) was: niore than a Judge's: and 
they have confeſſed all this Matter by the Demurrer. ; The Statute 
of Car, 1 which reſtraiftsthe Ls 3a our Councel of State,ſup- 
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poſes that they could Commit; that in caſe of Crimes there: they 
are puniſhable 'in that place3/and\in Sir Edis Abburnham's Cale 
there was a Remanding to be tried there, and if ſo, it can't be 
examinable here ; and if not, this Adion will notlye. And fur- 
ther, that what was done here, was done in a 'Court-z for {o'is 2 
Councel of State to receive Complaints againſt State: Delinquents, 
and to dire& their Trials in proper Courts afterwards ; that there 
was never {uch an Attion as this maintain'd 3- andif it ſhould, it 
would be impoſlible for a Governour to defend himſelf :. Firſt, 
For that all'the Records and Evidences are there, \'2. The Laws 
there differ from what they are here 5 and Governments would 
be very weak, and the Perſons intruſted with them'very unealie , 
if they are ſabject to be charged with Actions here for what they 
do in thoſe Countries, and therefore 'twas prayed that the Judg- 
ment ſhould be reverſed. 
| On the other ſide, 'twas argued for the Plaintiff. in the Origi- 
nal Adﬀvion, That this Adtron did: lye, and the- Judgment on't 
was legal : That ſuppoſing the Fa&t done in England, the Plea 
of ſuch Amhority ſo executed at Plymouth, or Portſmonth, or the 
like, had been ill ; for that Liberty of Perſon by our Law: is':ſo 
ſacred, thatevery Reſtraint of it muſt be juſtified by ſome law- 
ful Authority, 'and- that Authority muſt be a_—_—y purſued: 
That here was no Authority to commit ; for that muſt be '&i- 
ther as a Court of Record, or as Juſtices of Peace, Conſtable, 
or other Officer conſtituted for that purpoſe 3; that the Let- 
ters Patents are the only Jaſtification 'infiſted on,. and thatyj 
none; 'tis true, the power of Committing is incident to the Of- 
fice of a Court ; here's only the Government of the Place 'com- 
mitted to Sir Richard Dnutton, with a power to erect Courts, and 
appoint Officers, but none to himſelf : He in Perſon 1s only au- 
thorized to manage and order the Affairs; and the Law of Exg- 
laxd takes no notice of ſuch an Officer, 'or his Authority ; and 
therefore a Court of Law can take notice of it, no farther, or'o- 
therwiſe,then as it doth appear in pleading: The Councel is not 
conſtituted a Court; they are by the Letters Patents only to ad> 
viſe and afliſt the Governour ; and the Governour hath no r 
to commit or puniſh, but to form and eſtabliſh Courts to do o ; 
which imports the direct contrary, that he had no ſuch power : 
The Ends of appointing the Councel, as mentioned 'in/the Let- 
ters Patents, are quite different, vis: to aid the Regent by their 
Advice, not to act as of themſelves ; and if neither the Gover- 
nour of himſelf, nor the Councel of it ſelf, had ſuch a power, 
neither can both together:have it: A Court of Juſtice is not to be 
intended, unleſs the ſame be ſpecially fhewn : Excepting the Caſe 
of the common known |-Courts of Jaſtice in Weſtmirſter-hul, 
which are immemorialzifany thing be juſtified by the Authority of 
other Courts,-the ſame muſt prechly alledged, and how their 
Commencetnent was, either by Cuſtom or Letters Patents : Here it 
appears by thePlea it ſelf thatthey had Juſtices of Oyer and Termi- 
er appointed : It doth not appear that he or the my were 
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Judges of things of this kind. Beſides, -when a Councel is con- 
ſtituted, as here was Twelve by Name, that muſt be the Majority, 
as is the Dean and Chapter of Fexes Caſe, Davis's Rep. 47. and 
that's Seven at leaſt, which are not in this Caſe. There mult be a 
Majority, unleſs the Ereftion did allow. of a leſs Number. The 


praiſe of the Courts of Weſtminſter-hall do not contradid this , 


tor there 'cis a Court, whether more or leſs, and ſo it hath been 
time out of Mind. But here's a new Conſtitution ; and the Rule 
holds ſo in Commiſſions of Oyer and Terminer, if the diredtion be 
ſo: as is the Caſe in Plowden 384. the Earl of Leiceſter's Cale. If 
a Mayor and three Aldermen have Conufance of Pleas, what 4 
Mayor and two does is null and void. And if there be no dire- 
ftion in particular for the number, the Law requires the majority. 
So that here was no Councel, becauſe but five of them preſent, 


The Councel have not the power, but the Governour with | 


the Advice and Afﬀent of the Councel; and fo ought their 
pleading to have been according to their Caſe 5 That if a. Man ju- 
{rifies as a Judge to excuſe him from an Aftion, he mult ſet forth 
his Authority, and the Cauſe muſt appear to be within his Conu- 
ſance ; and ſoare multitudes of Caſes, 3 Cro. 130. 2 Leon. pl. 43. 


and 1 Crg. 153,557, 579, $93- 12 Rep. 23; 25. Med. Rep. 119. 
But taking it as a Councel, neither Perſon nor Thing are with- 


in its Juriſdiction ; for if their Dodtrine be true, . that by being 
Governour, he is ſo abſolute, .as to be ſubjet only to the King ; 
then what Sir jobs Witham did, being while, and as Deputy Go- 
vernour, which is the true Governour to all purpoſes iz abſentia 
of the other, is not examinable by a Succeſſor. But admitting for 
the preſent, that by the Law one Magiſtrate may be puniſhable be- 
fore his Succeſſor tor Miſcarriages which were committed colore 
Offi ;, yet here are no ſuch Miſcarriages, ſufhciently alledged to 
be.charged on him. 1. There's no pretence of an Oath, nor Cir- 
cumſtances ſhewing a reaſonable Cauſe of Suſpicion,one of which 
ought to have been. 2.In pleading no Allegation1s ſufficient, if it be 
ſo general , as the Party opponent can't in reaſon be ſappoled ca- 
pable of making an Anſwer to it ; and that is the true Cauſe why 
our Law requires Certainty : He did male & arbitrarie;execute the 
Office to the Oppreſſion of the King's Subjets. No; Man living 
can defend himfelf on ſo general a Charge as this is :,for.if Iſſue 
had been taken thereon, all the Ads of his Government had been 
examinable, which the Law never allows : Then the: Particulars 
are as general ;. 1, That he did not take the uſual Oath z; and it 
doth not appear what Oath, or if any was requirable of a Deputy 
Governour,nor who was toadminilter it; (© that non conſtat whe- 
ther 'twas his Fault or the Governours;belidesgthatsna cauſe of Im- 
priſonment,for.any. thing which appears in the Plea. . z:Afﬀuming 
illegally the Title, of Lieutanant Governour- 4 that i5;{& trivial, 
as it needs no-Anſwer ; for Deputy Governour and! Lieutenant 
Governour are all one, lorum: tewens is a Deputy, & -4/ contre. 
3. Altering of Orders at his Chamber ad /ibitnuws, which were made 
in Court ; not (aid that there was any ſuch "Court, or what Or- 
ders, or where made 5 & nou tartum without etiam or ve- 
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rum etiam, is not a ſufficient poſitive Allegation : not ſaid thar he 
was guilty, but only charged; and not ſaid how charged, whe- 
ther with or without Oath, in writing or by parol : nor faid to 
be in any ſuch manner as that the Councel ought or might receive 
it : tho' Oath be not neceflary to be mentioned in the Commitment, 
yet it ought to be alledged in pleading, becauſe 'tis neceflary to 
warrant the Commitment, as was held in the Lord Tarmonth's Caſe 
in B.R. It could not be to ſecure his anſwering the ſame, for not ſo 
expreſſed; and 'tis not ſaid that Sureties were demanded or denied, 
or that he had notice cf the Charge ; and ſurely this was bailable. 

As to the' Query, If conuſable here ; 'twas argued, That they 
had not pleaded to ne? af, nor any- Matter to ouſt the Court of 
its Fur : If 'they intended by this Plea to have done that, they 
ſhould have given Jar to ſome other Court in ſome other place, 
but this is not done ; for if an Injury, *tis relievable ſomewhere in 
the King's Dominions; and whether it be ſo, or not, is exami- 
nable ſomewhere : Now here is a Wrong complain'd of, as done 
by one Engliſh-man to another Engliſh-man, and a Fxr' attacht 
in the King's Bench, both of Cauſe and Perſon, by the Bill filed, 
and his Defence to it : beſides Fur” conld not be examined in the 
Exchequer Chamber, becauſe both the Statute and the Writ of Er- 
ror expreſly provide againſt it, and, this 'Writ of Error 
is founded upon that Affirmance , and therefore queſtionable, 
whether that could be infiſted on here > But ſuppoſing it might, 
'twas argued that the ACtion lies, for that 'tis a tranfitory Aion, 
and follows the Perſon whereſoever he comes under the power of 
the Common Law Proceſs : and that a Man may as well be ſned 
in Ezgland for a Treſpaſs done beyond Sea , as in Barbadves, or 
the like place ; as for a Debt ariſing there by Specialty, or other 
Contract, that no Body but Pryzne ever denied it, and he did fo 
only in caſe of Bonds dated there : That many ACtions have been 
maintained'and tried here for Fatts done in the Irdies, notwith- 
eaws {11a Juſtifications to them, and the Trials have been 
where the Attions were laid : There was quoted Dowdale's Caſe, 
6 Rep. 47, 48. and 7 Rep. 27. and if otherwiſe , there would be 
a failure of Juſtice in the King's Dominions, 32 Her. 6. 25. vide 
Jacksor and Criſpe's Caſe, Sid. 462. 2 Keeble 391, 397. 

'Twas then argued, That whatſoever queſtion might be made 
about the Trial of the Iſſue; if one had been joyned ; yet now 
Demurrer being to the Ptea , if that Plea be naught, then the 
R_ 15 to have Judgment" upon his Declaration, and that is 
all right. 

It Gra further ſaid , That the Juſtification of ſuch a tort or 
wrong ought to be according to the Common Law of England , 
for that Barbadoes is under the ſame Law as Englard;and if 'twere 
not, upon his pleading it muſt be intended to be ſo; and tho' 
they thould be intended different, yet the Defendant in the Aion 
was obliged to the ſame Rules of Pleading : for tho' the Matter 
may j him foran A done there, which would not juſtific 


him for the ſame Act done here, yet he muſt ſhew that he hath 
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d the Rules of Law in that place 3 or in caſe of no po- 
{itive Laws,the Rules of Natural Equity : for either the Common 
Law, or new inſtituted Laws, or natural Equity, muſt be the 
Rule in tadle places. 

'Fxyas agreed, That according toCalnin's Caſe, 7 Rep. 17. upon 
the Conqueſt of an Infidel Country, all the old Lays are abroga- 
ted ex inſtanti, and the King unpoles what he pleaſes ; and in caſe 
of the Conqueſt of a Chriftian Country, he may change them at 
pleaſure, and appoint ſuch as he thinks fit 3 tho' Coke quotes no 
Authority for it, yet 'twas agreed, thaf this might be conſonant to 
reaſon. But 'twas denied that Berbadges was a Conquelt, 'twas 4 
Colony or Plantation, and that imports rather the contrary ; and 
by fach Names theſe Plantations have always gone in Letters Pa- 
tents, Proclamations, and Ads of Parliament. Bu loever 
may by ſome be {aid as to Statgtes in particular binding there, the 
Common Law muſt and doth oblige there, for 'tis a Plantation or 
new Settlement of Engliſh-men by the birg's Conſent jp an un- 
inhabited Country ; and o is the Hiſtory of Barbgdpes written by 
Richard Ligow, Printed at London 1673. pag. 23. ſays he, 'Twas 
a Country not inhabited by any, but oveggrown with Woods. 
And pag. 100. They are governed by the Laws of England. And 
Heyliz in his Geography,” lib. 4. 148. ſays, The Exghſhare the ſole 
Colony there ; . are called the King's Plantations, and not his 
Conquelts ; and he neither could, nor can now unpolſe any 
Laws upon them diflerent from the Laws of England. "Twas ar- 
gued that even our Statutes do bind them z and many,-of them 
name theſe Plantations as Exgliſh; they have ſome Mynicipal Rules 
there, like our By-laws in the Stamneries or Fens ; = t., that ar- 
gues nothing as to the general ; which ſhall prevail when the one 
contradicts the other, may be a Query another time... | 

By the 22 & 23 Car. 2. cap. 26. againlt the planting of Tobac- 
co here, and for the Regulation of the Plantation ,Trade, the 
Governours of thole Plantations are once a Year to retyrn to the 
Cuſtom-houſe in Loydon an Account of all Ships laden, and of all 
the Bonds, &c. And they are, throughout the whole A&, called 
the King's Ezgliſb Plantations, Governours of ſuch Exgliþ Plan- 
tations, toſome of the Exgliſb Plantations. And Parggy. zo. 'tis 
faid, Inaſmuch as the Plantations are inhabited which his Subjeds 
of Exgland ;, and ſo 'tisin 15 Car.2. cap.7. ſeF.5. and jn_ 12 Car. 2. 
cap. 34. they are called Colonies and Plantations of his King- 
dom of Exgland. From all which 'tis natural to infer, Thet the 
Rules in caſe of conquered Places cannot preyail here; Gongueſt 
eft res odioſa, and never to be preſumed ; belides, 'tis the People, 
not the Soil, that can be ſaid to be canquered. The xeaſon of 
a Conquerour's Power to preſcribe Laws, j8#he Conquerar's Cle- 
mency in ſaving the Lives of the conquered, ,whom, by the ſtrict 
right of War, he might have deftropas 5,/or the preſumed Chance 
of SubjeCtion, which the conquered Prince and People threw 
themſelves upon, when they hr(t engaged in the War, , But this js 
not pretended to here, tho' all the Caſes'aþont this Subject were 
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- putbelow ſtairs : Then taking it as the truth 4s , certain Subjects 


of England, by conſent of their Prince, go and poſſeſs an unin- 
habited deſert Country, the Common Law muſt be _—_— their 
Rule, as 'twas their Birthright, and as 'tis the beſt, and ſo to be 
preſumed their Choice z and not only that, but even as obligatory, 
'tis ſo. 'When they went thither , they no more abandoned the 
Exgliſþ Laws, then they did their Natural Allegiance ; nay, they 
ſubjefted themſelves no more to other Laws, than they did to a- 
nother Allegiance, which, they did not. | 
' This'is a Dominion, belonging not only to the Crown, but to 
the Realm of Ezgland, tho' not within the Territorial Realm. 
Vaughan 30; fays, That they follow England, and are a part of 
it. Then 'twas argued further, If 'twere poſſible that it ſhould:be 
otherwiſe, when did the Common Law ceaſe ? On the Sea it: re- 
mained in all Perſonal Reſpedts ; If Batteries or Wounds on Ship- 
board,” Attions lay here * Then the ſame held when they landed 
there, and 'no new Laws could be made for them but by -the 
Prince with their conſent. | 
Beſides , © Either the Right of theſe Lands was gained to 
the Crown; or to the Planters, by the Occupancy ; and. ei- 
ther way the Common-Law muſt be their Rule: It muſt-be 
agreed, that the firſt Entry gained the right, and ſo is Grotize de 
Jure Belli &- Pacis, lib. 2. cap. 8. ſeF.6. and theſe Lands were ne- 
ver the Kings, tho' they afterwards ſubmitted to take a Grant of 
the King, 'Tis true, in caſe of War, what is/gained, becomes his 
who maintained the War, and doth not of right belong to that 
Perſon who firſt poſſeſſed it , Grot. lib. 3. cap. 6: ſeF. 11. But in 
caſe it be not'the effe& of War , but only by force of their firſt 


"Entry, * muſt be conſidered what Intereſt they did acquire, and 


certainly 'twas the'largeſt that can bez for an Occupant doth gain 
an Inheritance by the Law of Nations, and the ſame ſhall deſcend; 
then by 'the Rules of what Law ſhall the Deſcent be govern- 
ed ? it muſt be by the Laws of the Country to. which they did 


originally, and ſtill do belong. But then ſuppoling the Lands 
Eainee (0 the Crown; and the Crown to diſtribute: theſe Lands, 


e Grant of them is to hold in Soccage, and that is a common 
Law Tenure ; why are not their Perſons in like manner under 
the Common Law ? When a Governour was firſt received by, or 


impoſed upon them, 'twas never intended,either by King or People, 


that he 'fhonld Rule by any other Law than that of Exgland. 


"And if it ' had been known to be otherwiſe, the number of 
Subjefs there would have been' very ſmall. In theſe Caſes 


their Allegiance continues, and muſt be according to the Laws 
of ' England ; and 'twas/ argued , that ex conſequenti the pro- 
teftion and rule of then ought to be by the ſame Laws , for they 


are mutpal and reciprocal-,, unum trabit alterum ;, and that Law 


which isthe' Rule of the one, ſhould be the Rule of the other ; 
beſides, '{tis the Inhabitants, not the Country , 'that are capable of 
Laws, and thoſe are Exgliſh, and ſo declared and allowed to be ; 


and conſequently-there's no reaſon why the Exglih Laws ſhould 
not 
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not follow:thei Perſons.of -Engliſh-men;- eſpecially while they are 
under the &rrg/t marr and ſince the Great. Seal goes thi- 
ther.» erg! +/W iti of Ertor lies here upon any. of their 
ultimate) nts:s; ſor! jt Vanghen :402-/:and. 21: Hen. 7. 3. 
that it:dath {p to all Sizbordinate: Dominions; and tho! the dis 
ſtance of the;/Place prevents the common; ule of, {ych. Writ, yet 
by his Opinion it clearly lies ; and he reckons the Plantatians 
part of thoſe-Sabordioace: Bbmmnians;» Now a. Writ of Error is 
a remedial Yrjt, wherean Right is torbe done, and.that muſt be 
according to the Laws!of:Exglard ; forthe King Bench, in caſe 
of, a Reverſal ypon ſacki Writ; is to: give a new- Judgment; 2s. by 
Law ought to have been firlt given. Vaughan 290, 291, lays, -It 
lies at Contmor Law: t& reverle: Judgments: niany-ihteriour Do- 
- op agar oger yr ene. auft ou 
gat make What: Laws, they picale 3'$ gments- are : $ 
when they,@re.not' to beireverſed. -- teday to lrelepdby the Com- 
mon Law;,ifays.Coke; 7>Rep:; 18. tho there had:been no;Reſervatir. 
an: of 'it in King:Jahr's:Charter, Then {twas- inferred, -that.ithe 
lying of a Wriz:of Error:proves the Lawsto berthefame, 72 -e..i0, 
general the Common ,Law-! to govern-in: both» places,! from the 
difference aHgned betyeen -Jreland: ated Svotlantd5 it lies not-to! 
Scotland, becanſe 2 diſtin Kingdom; and, governed: by-diltinQ 
Laws; and it lies to Ireland, becauſe{-rnled: by thei: fame , and 
conſequently if a Writ:of, Erfor:Jics-on ;theifinal Judgment there; 
it's a goo] Argument that the! fame: Law ;prevails there. . Thefe 
Plantations-are parcel-of the ' Realm,i-a4 Counties Palatine, ate } 
Thejr Rights%nd Intereſts.aye.every day. determihed in Chancery 
bere, only. that for: neceſiity/ and  encouragement- of Trade: ang 
Conimerce;: they: make: Plantation-Lands as Aſets;jn.certain Caſes; 
te pay. Debts .z'4n all other-chings they make. Rules;;for. ithem-acr, 
cording tothe common:Courſe of Exgliſs; Equity 3: The diſtance,; 
or the contiguity; of the thing, makes no alteration-in; the, Cale. 
And-then 'twas faid;- as at firſt, That this/then 4amecaſe, 
as if the Imprifonment had: been in, Ewgland or on Shipboard,, as! 
to-the Rules -of Juſtificatiqn 5:that if; there ;were: another. Law, 
which could; Jukihe it, /the:ſame - ought;'to have /been; certainly; 
P 1) o3-0t 3 br 2: 2912010 99 YAM 244122 
As to the-Inftradtions,-1thgſe do not appear, and: therefore .arg 
upt-to be conſidered in the Caſe, and, they ſhould have; been ſer 
torth,and no extfgordivary Power is to.be preſumed;unleſs ſhewg, 
for every Man:in pleading is;thought to,make the beſt-of his own 
Gaſe,and conſequently. that if *rwould: have made for him,the ſame 
would have beer-ſhewn; ang: becauſe they are-pat ſhewn;they muſy 
be thought direGive; of a, Government 3ccardipg ta the Laws gh 
England, fince '$is t9-a Subje of this Realm to-govern.other Suby 
Info thisRealm, living upop. 4, part ofi this; Realaa, ;and. from, 
King thereof,” who min; be, ſuppoſed) t0'approye thoſe Fayry 
which wake bim King, and by whichihg/rgigns. | ina 1 1) 
20 nota ir w yi 5d Pom inommnavod 03 219d : aut 
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Then 'twas argued, Suppoſe this Governonr had borrowed Mo- 
ney of a Man in the 1 and then-had returned/to 'Brgland, 
and an Aion had been brought for it, «nd he had Jod-16 
uſtifie the receipt of it as Governour' s! he. maſt” wo his 
Power, the Law, and how he obſerved” that Law 4. the like for 
A_—_ z the ſane reaſon for Torts and Weoags done vi Of ar- 


"Mi the Court bejow could confides n6 other dawere or Law tg 
;ultifi this a4,” but the Common' Law! of Exgland ;/ and that will 
riot do. it»for the Reaſons igiven ; and if i 1 be juſtifiable by any 
ror = muſt be plended ;-and whathe hath Ip_—_ is not pur- 

Cs \ : 

'As to the Commitmentby a Council of State, whae'i it means is 
Hardly 'knowhim the Law of Exglend; and that Authority which 
commits byour'Law, ought to be certain, 'and the! Cauſe expref 
fed; as all 'the Arguments upon the Writ of Hebeps in old 
tithe do ſhow 5: but'here's-no Conncel ; and tis not faid fo much; 
as'that he wasdebito avodo owerat + And as to the Demurr, thae 
confeſſes ho more /then what is well pleaded : And: 4s ito: Cones 
quiences, there'smore danger to the Liberty of the'SubjeQ, | by al- 

fiich'a Behaviour, / then can be to the Government by al- 
towing the Aion to e2' And: therefore 'twas prayed that the 
Judgment/miphe be affirmed; 1 boos | 

"Tt was replyed on belalfof the Plaintiff in the wrik of Lrive, 
Nacinoraithſtanding alÞ tharhad been ſaid, the Laws there were 
different, tho' the Foundation of them was the! Law 
that they would not enter into that Queſtion, ' W| of Title 
ar-firſt gave Right to' theſe /LandsÞ* bur that! this ol A eDanates 
ment/by #"Couthcel of States And; as':to ' the Objedtion of tog 
gncrs legs in male © arditrarts exevtends , Te. tho the 5 

cernietit of the Plea was fo. There were other" Matters more 
png _ the altering the 'Decrees in! tis! Chamber} 

: '-And'as to the Obje&ion,” Thar tis: nos balk 

heme) Tis Phentings that the Charge in Councelapainſt x 
tham was pon Oath; | they anſwered, Phat 'tis'notceffential; tho? 
pruderie,” t6-have the Charge upon Odth befots'Coriimitment'y 
Matters may be otherwiſe apparent. And as to the ObjeQion', 
That th& Whrrant of the'Councet fori'the Committthent- was nor 
ſewn ;/ they (aid that it-lay not in their /power' /|becareſe "twas 
delivered t6-the Provoſt Marſhal, -2s his Anthority; for che Cip- 
trend Detention of him; and therefore did belong to'him'to 
deep! And that che Conncel, tho! 'they were nor'#Count; yet 

1 a. mplaint;-and fend 'tim par 


the Crime x 3 andthe it ard hott dino appear that the 
En Governour and Councel to-com- 


r heir Authority bein a Cotineel of Starey 

Conn lend eommie 9 otereiſe and wherd the 
Commitment is buyntn ore Law; the King's Parent gives no 
wer forit : But the Government muſt be very weak, where the 
Eonnce! of State cannot cemmit a Delinquent, ſo as to be forth- 
coming 


coming to/another Court that can-puniſh'his Delinquency : And 


therefore prayed that the Judgment ſhould be reverfed, and the 
ſame was accordingly reverſed. 6% 
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Philips verſus. Bury. _ 


TX 7Rit of Error to reverſe Judgment given for the Defen- 


"VV | dant its the Conrt'of King's Beth, where the Caſe up- 
on 'the Record ' was thus ;'  Fjeioxe' fifre on. the Demiſe of 
Painter as Rettor, and the Scholars of - Exeter Colledge in Oxon , 
for the Rector's Houſe. The Defendant'pleads ſpecially, That the 
Hovuſe in queſtion is the Freehold of the*Redtor and Scholars of 
the Colledge ; but he ſays, That he, the aid Dr. Bury, was then 
ReQor of that Colledge, and' that in right 'of the' Re&or and 
Scholars'he did enter into'the Meſſuage in |, -rarren and did E- 
JeR the Plaintiff, and ſo holds him out; abſque hoc, That Painter 
the-Leffor of the Plaintiff, was at .the time of making the Leaſe,in 
. the Declaration, Rector of that Colledge, & hoc paratue eft veri- 
fieare, &Cc. "_ ar" 

The Plaintiff replys, That the Mefſuage belongs to the ReCtor 
an Scholars, but that Painter the Lefſor was Reftor at the time of 
the Leaſe * &- hoc petit quod inquiratur per Patriam, &c." and there- 
on Ifſae is joyned, and'a Special Verdict oO 

The Jury find that Exeter Colledge is and: was ohe Body Po- 
litick and Corporate, by the Name'of Re&or\and Scholars Collegij 
Exon infra Univerſitat Oxor, that by the FoimUation bf the Col- 
ledge there were Laws and Statutes by whith"they wete tobe go- 
verned ;' and'that the Biſhop of Exeter; fot the time beitig,and no 
other, at the time of founding the Colledys,* was coriſtitated by 
virtue of the Statute concerning that Matter hereafter ttieationed, 
ordinary Viſitor of the ſame Colledge," ſecitindum tenorthr & effe- 
Fum ftatut' eam rem concernent', That. the 'Biſhop*vof' Exerey, 
who now is,"is Viſitor according to'that' Statute.”- *Then they 
find the Statute for the Ele&ion of a Refor proxt, '&%; © 

| Then they find the Oath” tequiret* of the ReRot; That ſo 
long as he ſhould remain in that Office , he ſhonld'be*true and 
faithful to the Colledge, and its Lands , Tenements, Poffeſtions 
Eccleſiaſtical and Secular, Rights, Liberties and Priviledges, and ' 
all-its Goods, moveable and immoveable, would keep and de- 
fend, and all the Statutes, Ordinances, arid Cuſtoms of the Col- 
ledge he would obſerve, and endeavour that they ſhould be ob- 
ſerved by all Scholars , Graduates and. Under-graduates, &c, 
Fhat he would occafion no Trouble or Grievance to'any of the 
Scholars contra juſtitiam charitatem & ftaternitatem, But according 
tothe beſt of his Judgment and Conſcience, he would cauſe due 


Diſcipline to be uſed according to the form of the Statutes of the 
F 2 Colledge : 


| —— 


--M 


Coll * That pu would mai tend a = tar. the 
Colledge, but never cn = any Difady or greac 
Prejudice may happen to the Ile Sr 9g TN 4 tary COn- 
ſent of the major part of the Fellows. And if any variance 
happen between him' and the Scholars , and the ſame be not end- 
ed-withm ter or twenty Days,” by the Sub-reftor, Dean, and 
rhree Senior Scholars of the Colledge, that then he would ſtand 
to the direCtion of the Chancellor, or in.his abſence, of the Vice- 
Chancellor or his Commitfry, and his Award would faithfully 
obſerve, & þ/ contigerit me in poſterum propter mea demerita, ſeu 


rs thr ono ore & ae ry fl ee 


per que vel peters. me polſins reconciliazi vel in intogrum_ ref 

CIrCA Pr emi, Ls a bivs- a aliis obitat [1 vite. merita. Wow 

fragentnr in vim patki renuncio. in . his foriptis, and that be wo 
a ſerve the Natures, 4Pofing to, the plain (rammatyeal Save 


hey od right 5 Saenger od bl 
tery, INCORLRENCY, ergſes Pertinacis, WAl- 

TEE 1 GE Patury, trequent Drunkengels, aljerinfs 
Fe er pe Si rh mop are of hee wad 
ye Other Sery a W | 
ik nee 00 he Bates ipſo fatto expelled, nulla, 4: 


conſent of 


{i is moritinpe i coil. hag in. the {ame Stazute 0 ph Is iatitu- 
14 CRE uari dehequt,, @ de dijſentioni: 
aſs 'nis farther eſtabliſhed... quad, {6 aliqng diſcordia ira 


rixe aut diſſentionis wc 5 i. in dis Cobiegia Jabaxta feb 
qualitercynque inter 7 aligs it: 44a Colltgio 
inn miſt fic « ones inre wm f iem intra, Je —_—_— 
nc £ quo 7h Robah, per. fr OKC, 
vel. in 904 Mn Sore orem, — (A lors 6x pr efetibax i in, 
Y Syrians ioys Hur. bujuſmo- 
Yw7 vero ipfe ad, end | 6 =_ ſoffeiants tn - Re- 

& Sub-reere, Decayg, © alits quingue Scholaritus 

exiaribas per. quas veriſ] Jeers deyi goterit,) ſunmarie & de pla- 

\ examine? : fequs, fins, diſcardie,, ire, diſſentioni , ' jurgij 
Et Favor, ago ae., ira; j, S. invidia vibuſcungie 
ceſſanti Ro tres di ies lapſum il;ng, bi uf TS equentes inn 
Pn «, campred. vel major. parte eornnden 
Ar Loco  agendum- per;'Þ antes difcordgutes firmiten in 
rt muramenti. obſergetur® executiont abſque contradiction 
lf winks on :: mec liceat, aligni de dio Collegio cujuſeun- 

que cocungys aut a Jars extjterit occaſions; xe jurgij aut difſentionie in+ 
tra dictume Coll egium ant extra intra. ealdem orts vel mate proſecutionems, 
facere, aut litem aliquam. movere vel alignem . impetere, aut adijudis: 
cium trabgre,coram. no ſudiee exfrinſaca Eceleji &ftico vel Secular ſed 
volumus omnino quod hnjaſmodi juxgia;ine, rixe diſcordia & difſentio» 
nes (que per Dei gratiam raro aut nunguar contingent,) per perſons 
predict aliqua, ordjnatione bona ſen. WARE terminentur © fine AUT 


T Ss The 
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The Jury finds, That from the Foundation of the Colledge 
there was, and yet is, quidame ordo Scholiarium, vocat veri & per- 
petui Scholanes, and that by the Statutes, every Scholar who hath 
paſſed his Probation Year, and is approved to be a true and per- 
perual Scholar, fhall take an Oath before the ReGor, or in his 
abſence before the Sub-re&or, &c. to obſerve the Statutes of the 
Colledge, and to endeavour that others obſerve them too, or 0- 
therwiſe to undergo the Penalties. on them inflicted, without 
contradiction, according to the true fora and eftect of theſe Sta- 
tates : To obey all Injun&tions, Expoſitions, and Conſtructions 
1 "the Reverend Biſhops, Succefſors - of the firſt and original 

ounder, ſuper dubiis Statut' emergentibus 4d coſdehs Epiſcopos ex 
conſenſu Reftoris & majoris partis Scholarium delat faciendis : to be 
rue to the Calledge, neither to do,. nor. wittingly. to ſufter to be 
done, any Prejudice, Damage, or Scandal. to the ſame, to obey, 
affiſt, and reverence the Rector, Sub-re&tor, &c. and other Su- 
riours, Scholars in licitis ac honeſtis & maxine in eorum conven- 
tionibys & in negotiis Collegij quatenus Statuta jubent ant requirant 
efeCtually to. obey all Directions and Orders of the Reftor, Sub- 
refor, &c. to maintain and defend the'Rights and Liberties, the 
oneſty and good fame of the College, and its Scholars, ec. [- 
tem {i contingat me poſthac per Reforem. aut in bujuſmodi rebus ha- 
bentes intereſſe corrigi, & puniri, aut a didti Collegii ſuſtentatione eji- 
ci &- expelli, excludi, privari, vel amoveri preter mea forſan dente> 
rita, ipſunt ReForem ſeu. alias perſonas fem eornun aliquem,. occaſione 
expwlſponis vel correfionis. hujuſmodi nunyuun þ ar, moleſtabs; 
vel inquietabo, per me alium vel alios, ſenab aliie projequi vel mole- 
ftari ſeu inquietari. ea de.cauſa\quautum in- me fuerit permittam : ſed 
Jhonte finup iciter vel. abſolute, omni adioni,, contre Rechoreme ant alivs 
ici Collegij Scholares quomotla libet appellationi &- querele in ea parts 
22,0ak AC QUorumenungue” rn IN precibas- principum, 
tlatornm, procerum, magntalnes, © ahi quorumounque quibus 
Poit ad jus titulum & poſſeſſionem-vindicandum reconciliari, ac qui- 
buſcunque juris & fa remedits per que' me petere poſſers integrin re- 
ſtitui, quantumcungque alias mihi probitatis & vite merita Jufreges: 
tur, in vim pai renuntioc. To be juſt and- impartiah in- Election: 
of Scholars, not to reveal the Secrets, c. nor to:delert the Col 
ledge to be of anather, without licenſey.&c. 4013 WO 
+ The Jury further finds, . That: according. to. the- Statutes" thete: 
are probationary. Scholars, who are to be.{uchi for. Year, . before: 
they. be. admitted to be true and perpetual. Scholarsz-.and 'thateve- 
ry, one choſen. in for a Probationer;. ſhall1 ſwears that: he 'cannor' 
certainly expend above four. Marks.per Aunze#; to: be true to the: 
Colledge, .and not to reveal Secrets:to;its-ſcandal ; prejudice, or" 
danger 3. not. to make. or procure any.Conventicles; . Conſpiracies; 
or Contrags againſt the.Qrdinances-and Statutesofithe-Colledge), 
or the honour. of the Colledge or 'the-ReQtor, &c.-to-promote- 
Peace there, & þ.contingat me (quod \abjot) juxta formam T' exi- 
gentiam Statutor' a predi Colegio expelli ſeu amoveri per ReForem 
& alias perſon in Laiuſood] expulſione intereſſe habentes,$&C, 1n like 
manner as the perpetual Scholars ſwear. Then 
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Then the Jury find the Statute de Viſtatione, reciting how prone 
Mankind is to Evil, and Time changeth the beſt things, and thas 
'tis impoſble to make Laws, but by Miſ-conſtrution, Fraud, or 
other: Prattiſe-may be diffolyed, that he confided in the Biſhops of 
Exeter his Succefſors (quos difFi Collegij Patronos &. vIſitatores relin- 
quimys ) that thoſe who are brought thither throngh fervent Cha- 
rity, being' inflamed with Chriſtian Faith, might watch to the 
preſerving that Nurſery, that the Statutes' and Ordinances of the 
Calledge might be ſtudioully obſerved; Vertye 'and Learning be 

nouriſhed, their Pofſeſſions. and Goods, | mw and temporal, 
may flouriſh, their Rights, Liberties, - and Priviledges may be de- 
tended : Ea de cauſa liceat Domino Epiſcopo Exon* qui pro tempore 
faerit,, © nulli\alij_ nec aliis quoties per Rectorem dicti Collegij &* in 
£jus abſentia'Sub-rectorem @ quatuor alios ad mins ex ſiptem maxi- 
me ſenioribus Scholaribus fuerit requiſitus, necnon abſque requiſitione 
alla de quinquennio in quinquennium ſemel'ad dium Collegium per ſe 
wel ſuum Commiſſar quem duxerit deputandum, libere accedere ;, cui 
quidem Reverendo----He gives full power upon all Articles in the 
Statutes contained,” and other Articles concerning the Eſtates, Ho- 
naurs, or Profits of the Colledge, to interrogate and examine the 
Redor, 'Scholars,and eleqt;and to compel them by Oath,and Cen- 
ſures.if need» be, to ſay the Truth, and all Crimes and Offences of 
the «ſaid Colledge whatſoever, Commiſſa & in ea viſitatione Com- 
perta; according to the quality of the Offence to puniſh and re- 
torm, and«to'do all things requiſite quoad eornm correftionem & 
reformationem etiamſs ad deprivationem. ſex amotionem Reftoris Sub- 
reftoris ant alterius cujuſquam ab udminiftratione ſua vel officio ſroe 
ad amotionem alicujus vel Elect ab codem Collegio, Statut 
& Ordinatiouibus id exigentibus, procedere contingat : Stat inſuper, 
that none ix diflis viſtationibus in ditto Collegio faciend pag," x: 
Aorem Sub-reflorem aut aliquem alium ip/ius wy -b gee we dicat- 
deponat ſen:dexunciat niſs qued verum crediderit ſen de quo publics 208 
vel fama laboraverit contra enndem in virtute juramenti ab copriue Col- 
legij. preſtiti: Ordinantes preterea ut Dominss Epiſcopus Exon cum tn 
perſona propria viſitare aut- premiſe" facere dignatur , Reflor & dio. 
Scholares ex. praſentibus maxime Senioribus unam in Collegio refetis- 
ntm_quadraginta. ſolidor .expenſas non excedentem eidem Boiſe 
militer (F reverenter offerent. Commiſſario antem cunt oral 3 fece- 
rit duas refettiones in Collegio vel vigimti'ſolidos per manus Reftoris de 
bouis Collegij parſolvi concedimus pro omnibus laboribus & expenſis in 
hanc Cauſam tam in itinere quam in Oniverſitate tempore hujus viſita- 
tions. Itaque:Daminus Epsſcopme quadragimt” ſolid' Commiſſarivs vero 
vigints ſolid int uno C codem arino pro atty viſitutionis ad ſumpius Col- 
' legij noit excedat ; nec inceptam aliquam viſitationeni ultra duos dies 
ime ſequentes,| ant ex- cauſit urgentiſſunis & rariſſintis ultra tres 
119 prorogart-aut continuari ulto patto volumus ſed lapſo @® afto illo 
biduo & quando de cauſir predift ulterins prorogatur 'tridvo tranſafto 
ea ipſa viſitatio ille pro terminata & diſſoluta habeatur.”- © 
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Et fi que in ta comperirent corrigenda &+reformunsda que brevitate 
remiporis corrigere & reformari non potuerint;ea reForti in ſcriptis tye« 
dat, qui ea omnia ſecundum formam O- txigentian ſtatutorum ſine d}- 
Latione quantum In eo erit corrigere © \reformare tencbitur ſab peng 
contemptzs : Then in the Name of Jejme,, and as they will ns 
it at the Jaſt Tribonal, that neither tor dear, hatred, favour, ill- 
will, vel prece ,. vel pretio, they do or wegle & todo any of the 


Premiſes, Oe. 
Syatuimue preterea, ut Relbor fubretor cholares aut aline quiſpiam 


enjureung, ſortis dit; collegit ſuper Ex vel delifis in Viſctati> 


onibiee &: inquiſttionibus per dium Epiſcop' Exon vel ejus commiſſt- 
Ham nt permittitur faciendis coy ws vel 1 detedfus copia __ 
vel deteorum hujuſmodi tr oftendi ant nomina extis 


um ton oftendantur : ſed fp ew —_ axt detetFis ſtatin oo- 
fam Epiſcop” vel tjus commiſſario perſonaliter reſpondeat ac cont wa 
nem debitam ſubeat pro eiſdem ſecund' tenor' ſtatut' ceſſantibus 

cunq; provocationibus appellationibus querelis & aliis juris ad 
remediis per que ipſius correflis & punitio _ ſe _ hr 
af. 


F ſad 6: coded #tian wor. ren 
RO prnn npredithys procedat now neganms 0; 
onnes exceptiqnes defentiones juſtas &* honeftos, apud tyſur Dom 
Epiſcopum'Exon dummods witeride no# appeller, 10n 'bſliere bac or- 
anetione predifa ant dltis wibuſcunqut 


"The beer find, that th atorkie Statute, projider gue cams 


fas Rettor _ debe It is this, | Gare bon provideg; Re- 


Fore whit 7 mprudenti, ws —_— pertitue inha- 
bil, uma pee % 7; on abilins : ut Reffov qui 
propter tert a/hmt, temementoviny, v 
alt tempor Pun fua culpa' Atminutiontw % alienationem, vel prope 
ty wp aro ablationen es illititam bonorvm & rerun 
Beet, Tifamiant, adulterinms' ineontinenti ey llgentiam 
j lerdbilew, gt pertimatem homicldiumw Volant is; 
| > "crebram ebrietatem, Or propter longidrene. 
Ott, 0 qudm Srhuta permittunt, vel prieuationew ſilt by officit by 
largitjones tnhonefis datat dandas vel 'promiſſis , "Bel y wie 
a modo iHithta, & propter uſwrem, fomonidm, alianrve' taxſamt 
Re&orem reddentem criminutter vel liter pewitas inhabd+ 
lems necnon propter infirmitatem OO rontagioſs 'perpetuane, 
tXercere, 


Jams 
ps. pos. ee, "dro range rwrper cou hoo mode Mar” 


———— 
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viz. ut it ſtatim wel ſaltew inter quindecins dies ies poſtqian * uliquid pre- 
miſſor.. commiſerit vel. ineorum um inciderit, primo per ſub:xex 
Forem gſfaſtentibus &+ qniuq;; ſcholaribus maxime ſentoribas didti Colle- 
git moveatur Recor eiqz;honis rationibus. ſuadeant ad voluntarie: ce 
dAendunm off to: 1 iquod 6: ſporte inten: triduum cedere. noluerit, .t 5 
intra oo dies: paſt hujnſawodo monifiavem;fubretoris. aſenſu & 
monio onnium perpetuoruw foholariext flici, Collegii, vel ſaltem - 
joris partis eorundem, denunciabit Domino Epiſcopo Exon qui pro 
tempore facerit, per. duds \ Collegiy., ſjcholares ommino fart 
cum litteris aliquo.ſigillo uatthentico, ac ſigno & ſubſcriptione alicujus 
Notarii publici fignatis, ' vel ſultem lacs. jegith anthentici, Subſcrigtione 
fubreForis; ut \prefertur, &* majoris partis ſcholarinm ac notari pub- 
liv” figno communitis caufus defetut\ crimina exceſſus vel enormiq 
Redoriis\ continentibus ,'+prouiſo quad omnes hujuſmodi atteſtante, 
ac teftimonium perhibentes, — taZis ſacroſautis Dei Evangeliis 
coran ſubrefbore,) ipſo primnws id coram illis preſentante, ac deinde g 
fergulir corny id exigente; jurabunt, quod non per invidiam, maliti- 
ate -odiune, vel timorem;\. nor for love-nor honour. of any ather 
to be promoted to the place, nor for Emulation nor Envy, or 
by«Conſpiracy or- the procuration :of-.any other: they did eefdific 
2 merely. from 2 good.zeal and, love forthe. College, and 
the good Eftate that the Biſhop or his Vicar, de para 
eriminihud \exceſſabur & defeitihus contra reforem . pr prove ome 
& de.plaro:&>txtra frepituir judicialem cognoſc at, and if by Tui, 
cient proof. find the Accuſation. true, he ſhall Coed rer 
move himflper his Offica ant Baran, - d.cnj0yn- the 
Scholars to pitvceed to. the:BleQion..af a, new axprotng 
ro'the fotriffgſithe: Statute: aforeſaid 7 Ceſſantib ju Qnibu rx 
querelis autoevjmeinng; altering: Juris'® fact; vemed g wow, bnjuſmo- 
di amotiorvaleat «06 aiferry, fits omnia irritg eſe volymus 
Statnimas &deorevituueafſofutto. 

-1;The Jury\ find furtherg;;thav Queen, Elizabeth, Wn "Martis an anno 
regni ejus oFavo, makes this. Houſe, which was before a Hall, 
to:-be.a Callege, and confitms:;the Statutes,” and conltitutes thern 
@ Body: Gargarate, and that one (Sir Wiliam Petre, being willing 
_— the ants:ofatha:College,. makes addition toth Reye- 
—_—_ to:fome defeRine:$tatutes,, ©. 

hen they find; that before. the time, of-the dewiſe, in n.he Doe 

retiori,' prey; or) anal. & Mar. 1.0ne. Jon 
was” -Convited: before; \the.Rector 19) \ Sub-Re and Wn 4 Tk 
ors;- of Incontinency;; with: one Aun' Sparrow, gol therefore. 
Expelled ;«tbat he Appealed to the bihop of of wares ithat bar 26 
of Febrodry,a3689 89. he mede/ his... Comm ers, 
whit Cairn, infer found: in hec. joy F _y tis c CON 
pint byuyCithat he: at He os Gaby 

Dn Mere to Paneer ecermpefie ſame: the 17 

y -pracecds:tothegxecntion. ay Commiiflig | 
Martis ,;Þ&\ comes: ” CE: .and, fits by the Gp 
notary AN \APPEArs,\a 

did. nor 5 Sogn he: Adjozrs..tqut TN Noa 
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Parties to attend there, and there Dr. Bury made and exhibited a 
Proteſtation.in Writing under their Hands,-ſetting forththe Oath 


o a Fellow not to Appeal and Proteſt againſt his Authority; to 


examine it ; thereupon, the Doftor proceeds and examines the 
Fatt ex parte, and Revetles, the:Sentence,and Reſtores Colmer, vis. 
25 Martij, becauſe the Proceſs was not tranſmitted, 


.\ Then they find that the-16th of May , the Biſhop iſſued his Ci- 
tation to the, Refor, or Sub-Rector, for a General Viſitation," to 
be held the 16th of Jaxe,' in the Chappel of the Colledge ;/ and 
accordingly the 16th of Juxe, the Bi comes tothe Colledge, 
and to the Door of the Chappel; which was ſhut up; and that the 
Porter was. ſubject tothe Government'of the Refor, and bound 
to obey his Commands, in ſhutting or opening the Doors; and 
certain of the Scholars did then offer i» area Coltegij, a certain 
Writing under their Hands, proteſting ! againl(t | the Viſitation , 
as. within time, by reaſon of Dr. Maſters's Viſitation : This is re+ 
fuſed by the Biſhop : The Biſhop then Adminiſtred -an Oath to 
IWebber, of the Service of Citation ; and then he called over the 
Names of the ReQtor and Scholars who appeared-not ; and notbe- 
ing admitted. into the Chappel, .he departed. - + | 


; Then upon/the 21\t;of July; he Summons a. Viſitation apon 
the 24th of Fly, and, the. 23th of July, the Reftor;,Se. proteſted 
againſt the intended Viſitation, infiſting. on their Statutes, which 
by Oath they are. bound to"obſerve,and this under their. Common 
Seal. , Then:the Biſhop upon the 2qth-of July , receives the Pro- 
teſtation, : qudtenw de: Jrrez then they departed, refuſing to agree 
$0his Viſitation 3 Ten of che Fellow#sappeared, and ſubmitted; the 
Teſt- were., pronounced: Corrtwmraciome for: not appearing : Then. he 
Adminiſtred; ſeveral Interrogatories; to diſtover Matter of Accula- 
tion againſt, the Rector and Fellows....In. the Afternoon the Ab- 
ſentees were called aqin,gand declared.ia Contempt; and the Fel- 
lows Suſpended, ani Adjourned tothe 25.3 and then Dr. Herne 
was deprived for having a Living inconſiſtent with his Fellow- 
(hip; Dr. Bury is pronpynged iConfurracions, ſed 'de pena in eu 
infligend' duxit. deliberawg} 5; Then the 24th he calls for the A, 
attum quendam.coram ea, deciyea' ſexto die.;Julij ul Elaps" die alias 


Jatut pro viſttatione hujus Lolleps) expedit' enndem pro parte 
ro? hujus negotij viſitationss deerevit, Then he Adjourns 


to the- 26th, and then he deprives/Nr. Bury for Contumacy, with 
the Conſent of Four of the Seven Senior Fellows not Suſpended ; 
Twelve having been Suſpended. And they find further, That the 
Four Fellows which Subſcribed the Sentence of Deprivation , 
were not of the Senior-Fellows, unleſs by the rivation of 
Dr. Herne, and-the- Suſpenſion of George Vernox, as Leth- 
bridge, Benjamin Archer, Samuel Adams, and - Philip Thorne ; all 
which ſix, half the. number of the Suſpended, were Seniors tothe 


Conſenting Scholars: : - 
X | i "ol Then 


OD —— 
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'Then they-find that after this Sentence, Painter was elected in- 
to-che-Reftorſhip, Cancarrenmtibas onibin 1 wo re. foths 5 A Hg, 
fieium Refforks eo tempore fulit vacans; and 
Anne Jac.2. Of ſem fque ſententiam pr es ft 7 Mg by 


contrar nou valeat ſemper poſted fuit & E& azhac oy vers © legitimus 
Red&or Collegij þ 


That Wikkew Painter as Rector, and the Scholars of the aid 
Colledge did make the'Demile in the Declaration, and thereon the 
Plaincitf.entted; and Dr. Bury enters on him, and holds, and yet 
Aorh; hold him out, ods & — prot in rrar', ec. fed ntrum ſuper 
tordne inatertianpreditt lows Reforis. per privation preditan pred 
Arthuri ans wee wethe Jury.are ignorant ,' & 7 per inde 
| ror s De vacdoiy Func pro ; veaadered & Py nor, tunc pro 


altwus 4 cid on the behalf of the Plaintiff in the Writ of Er- 
ror;/ That chis Jadgment was illegal 3 and the' general Queſtion 
was, Whether this Sefitence of Deprivation, thus- given by the 
Vifiror/apain(t Dr: Bury, Utd make the Rectorſhip void a3 to him, 
antfo conſequently a'Title to the Leffor of the Plaintiff. 
But upon this Record che-Queftions were two: x. Whether orno 
by the Conſtitution of this Colledge, the Biſhop had a Power in 
chis Cafe to give a Sentence. 2. il Feeueke were xlinad 
Power, 'W the Jaftice-of that Sentence were extminableſn 
W eftminſtor-a upon that Action ?. 

;:And x. was argued; ' That the Biſtop h4d ſach # Power to 
give a Sertrerice 3; pl it wasapreed thathe could make hk Vifita- 
- cron but once in five: Years, \unleſF he be called by the Requeſt of 

che Coltedgs'; 'and if teggmes uncalled within che five Years, his 

Coroner ego ner eb I] 
Was 7 [ Sentence 

i gtiue there in48.no-colour ts take Dr. Mifters's cominy 

ch toexathine Colmtr's' Npprndpes wpoti' the Viſitor's Commit- 

Gon to be © Viſicatiar''s and} that becauſe it 'was' « Commith- 

kick mrs pen inade by - ter 17 expelled Fel- 


fed to be done to 
—_ ngtyon Weg Viſitatorial Pow- 
ore into wH- Abuſe Oc: -Coliver complainy 
_— wittidue Juſt Caitſe, and feeks-td\the Viſitor, 
for redreſs, they having expelled himfor enOffcnce; of which he 
thought tninſet innocent» +; ablirhe Yiirot ſends his Commiſlaty 
| joutar abtter! Then "rivas ore? ,'"That By 
by'the:Conſtirtitions'of the alter 
viſing ex officiv) bur oticein five Years 4 yet as a Viſor h he oy 
conftant ſtandfdg- Authority at all tits 1t6-hear che Complaints, 
ant redreſs the ore the particutar Menibers's and that is 
part-of the ramen ax we os of a Vifieor-to determine” particular 
hi! Ktehbers, and thus is L2Hetdi's Te be, 

136. may 4p complaint tmay be made to the Ordinary- ar V 
praying h him that be will lay ſome Corre&ion and Puniſhment for 


the 


—— 
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the ſame, and that ſuch Defanlt: be no more made, Ge. And the 


Ordinary or Viſitor of right ought to do this,&c. and ſo, was it 
held in Appleford's Caſe in the Court of King's Bench, who was 
expelled upon a like occaſion as Colmer was 3 he appealed to the 
Bilhop of Winton, who was Vilitor, and he confirmed the Ex- 
pulſion, and held to -be good upon the Appeal ; for the hear- 
ing of Appeals is a ſtanding, fixed, conſtant Juriſdiction. Vi- 
fiting is one Act or Exerciſe of his Power; in which he's limited 
as to time ; but redrefling of Grievances, isanother, and his proper 
Office and Bulineſs at all times. *Tis the Caſe of all the Biſhops of 
England, they can viſit by Law but'once in threeyears, but their 
Courts are always open to, hear Complaints. and Determine Ap- 
peals ; (o that here, tho' hut one Vilitation can be in. five years 
without requeſt, yet the' Power and, Authority to hear and exa- 
mine any difference between the Members, and ;to relieve a- 
gainſt any particular Injury , that's continual, andnot limi- 
ted. _—_— . KY 5 
Then, 'twas argued, That tho' what was. done. upgn.the 16th 
of June, was with an; Intention to Vit, .yet being Yenied, to 
enter the Chappel, where the Viſiation was-appointed to beheld, 
it was none; and his Calling over,.the-Names, .was. only to 
know who hindred the Viſiting'z- and ,his;makingam);Act of it 
afterwards, or adminiſtring an Oath, at-zhe: time !,..can-never be 
called one ;z tho' it hath been below; ſait} &o be a4gaking that of 
June to that of July - but that cannot be:;, for they ;i6 continued 
much longer than was.intended 5 nay;.;much longes;then. it-can 
24 the Statutes of the-Colledge, for that is to ceaſe, in - three 
ays. f 1£4% <4 o kat 5! 
| Te turns rather the other way z; having, been, hindxed in, Jane, 
he makes an Act of it:in Fly, in order:to. call them, to an account 
for it, as for a Contumacy, and' to bring;[.them. to; Judgment at 
his Viſitation : 'Twas no more then taking an | Afidavit.-of the 
Service of a Citation, 1 iacnmfs *Or anal ff 5 
_ The appointment of a Viſitation in, the Hall was occafioned, by 
the Obſtruftion met with at the Chappelz, and-'tyould. be. a very 
ſtrange Conſtruttion, that when, he deſigned. a, Viſitation, and 
was hindred, that the Hinderance and -his.Inquiry abqut it ſhould 
be called a Viſitation 4 .and a former Contumacy .in oppoſing ian 
intended Viſitation, ſhopld- prevent their being ſubject to an au- 
al true one. q HET 
Then 'twas argued, That there was no neceſlity- that there 
ſhould be the Conſent of. the four Senior Fellows tothe Depri- 
vation of the ReCftor ; and by one of -the Counſel, 'twas owned. 
that if ſuch Conſent had been neceflary,-,the ;Sentence had, been a 
Nullity : But-as this Statute is framed, /'twas argued, that the, Bi- 
ſhop might deprive tho' they did not, concur, for theſe Rea- 
ſons : W nel bor Seats 
I. By the Statutes, the Biſhop for the time being, is madeithe 
ordinary Viſitor of Exeter Colledge, and that where any one is 
Viſitor of a Colledge, he hath full and ample Authority to De- 
. 09 prive 
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prive or Amove atty Mernber of the' Colledge qudtirins Viſitor. 
2. There is'an expreſs Power giver t6/the' Biſhop ' to proceed to 
the Deprivation of the Reftor, ot tlie 'Expulfion of a Scholar ; 
and this th his Viſitation. And g. The qualifying words do not 
reſtrain it't6'be with the'Conſent of the four Fellows; the word 
is Deprivtio as to the Re@tor, and Pxprlcs as to the Scholar ; 
tho' they are fynonymons as to red} Senſe, yet by this Staftite 
they are diffefently applied: Then it fays,; If the Biſhop do proceed, 
8c. that only: rdates t6'tK&iCaſe of 4 Scholar, betanſe the word 
there uſed is Expulfo; which & never applied but to the amjofion 
of a Scholars and it ey torelate to the Refor, tor then 
he muſt e6Mnt to his WHY Deprivatiori, for his particular Confent 
is mentioned and required;and that is fiot to be expefted : And th 
this caſe”, the Conſent of the'Senior Fellows, withoiit that of the 
Redox, is fidt filfficient. - hr EINER | 
- Bur elenthe ſ(abſequerit words are, That if the Rector be depri- 
ved by the Biſhop's Commiſſary, with the Conſent of the Senjor Fel- 
ons, We nh wypeat-to th ite : 'Tis tris, the Reftor hath that 
liberty;-if -&e- Corrimiſiry do deprive him ; but there are 16 
words thaeds's age the Biſhop's owfi Power. The Commiſh- 
?y's Pow@&'is reſttaric#'by'thoſewords, To have the Conſent, &e. 
but the Bilk6p's own Power hath noſuch qualification. 
It-is 6 /That Gs) anreafonable'to imagine & greater PolW- 
&> if the Viſitor, over the'Refor, then over the Scholars. But 
the 6h is#6t;- Wit Was fit afd reafonadte for the Founder 
to have d6nER vt t& cnfilet, rupon Pethſl of the Statotes, whit 
he hath de? (Suppofthedoth give fucken abſoltte' Authority, 
is what he had over the thing ed ; he might have reſerved 
ro hinſelf-2 Power of Revocation, 6r. what other Power he 
thought fit 2 thEfaitefedon he might give the like to 4 
Viſitor 6F his $ arid having d6ne ſo, it muſt be ſip. 


* 


poſed thareihd fore Raiſons for fo deing. TheReftor hath 
a Priviledge, not to be deprived without the benefit of AppetF; 
if "were by<ECormifſity't' The Scholars have tio Appeal. He 

| Reftor with His Viſitor the Biſhop, ag 
ſuppoſingtiore care wotſd be takers by Fin of the Head of flie 


Coltedge,” 6 of Inferivhr Members. 
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Twas urged; [That there are iii Law two ſorts of Corporations 
aggtgite; confdlting of. many. Perſons ; ſuch as are for Publick 
Goverpment;. and; ftich as are for Private Charity. Thoſe that are 
for Pabhck Gdvernntent of a City, Town, Myſtery, or the like, 
being of Publick Concern,are.to'be governed according to the Laws - 
of:the Land;.anttb be regulated and reformed by the Juſtice of 
Weftminſier:ba/; of theſe there are no private Founders, and con- 
laqgubntly no: particular Viſitors: There are: no Patrons of thele ; 
they only ſubſiſt by virtue of the King's "Letters Patents, or Cu- 
{tomadd idge; which fuppofes Letters Patents , and are ſup- 
parted; and:'rujetl-by: the Methiods of Law: Therefore, if a Cor- 
pomation be. made for the Publick-Governiment of a Town or Ci- 
ty, 4nd there: is no\Previſſon in-ehe Charter how the Succeſſion 
{halb be; the: Law: fupptics the: Defect of 'that Conſtitation, and 
{ays r thall be by Election, 4s'Mayor, Aldermen, and Common- 
Caancil-rhen, anil the like ;' and: fo is 1 Robs Hbridg: 513. 

But private: and particular Corporations for Charity, Founded 
andikndowed by private perſons; iare ſubjeCt co the particular Go- 
vernmetitof thoſe who Erett them * therefore; if there be no vi- 
litor appointed 3 in all (ach caſes of Elemofmary Corporations, 
the Lav doth appoint the Founder and his Heirs to be Viſitors : 


Fhep are Patrons, and not to be gaidedby the common known 


p__s Rules of the Kingdom 5 but fuch. Corporations are as 
ro their -own Aﬀairs: to b&governtd by the patticalar Laws and 
rutions aflgned themiby the Fonnder!: : 
; *Thougtr ſome have! faid /: thavthe' Commott-Law doth not ap- 
poine: ang Viſitation bt Vifitor at:atf; -yelitis'plain, that: it doth 
12 defe@ of a particafar appointmem's'iit makes che Founder Vi- 
ſitor ; and it is not at his pleaſure wherher there fha}l' be 4 Viſitor 
br:no0,/ but if heis ſiſene!dnvingihis Eife-cime, the right will 
deſcend to his Reirg'andifo wo. & 2 0&4; where it is admit- 
ted on all hands,” thar the Fountler- is: Paton,” and as Patron, is 
Viſicor,. if no' particaſar Viſitor'de affigned,  2::Edw.7,8. 8 Ars 
29. 9g Hen; 6: 3530 I1aft 98. for that Patronage' and Vifitati- 
on\; are necelfary: conſequents;! one rpon another ; for this Viſi- 
tatorial Power was hot introduced! by any Canons or Conftituri- 
ons Ecclefiaſtical,” it is ar appointment of the Eaw ; it ariſeth 
fromthe propetty which'the;Folnder had mithe Landsaffignedto 
fapport the Charity : And'as he is the Author of the Charity,the 
Law gives him and his Heirs a Viſitatorial Power, z.e. an Authority 
roinſpet their Ations,and regiutare their Behaviour as he pleaſeth: 
For i-is not-fir; that the Membtrs who” are” tndowed, and that 
have the Charity'beſtowed! upon' them, ſhond'be lefr ro them- 
ſelves,. bur they ought topurſaerhe intentand deſigns of himthar 
beſtowed it upon them. .* 
Where th& Poor are not inicotporated, 2. 6. they who: are to 
have- the Chariey,' but Truſtees are appointed; there is'no Viſita- 
torial Power,, betauſe the initereſt of the Revenue is not veſted in 
them';/ but-when they who are'to enjoy the benefit of the Gifr are 
mcorporated;. there to prevent all perverting-of the CO 
Ly the 
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"rhe Law doth nor eſtabliſh a Viſieatorial Power ;:and ir being a 


Creature of the Fonnders, 'tis teafonable» that be: and his Heirs 
{hould have that Power, unleſs it were devolvedielſewhere.- + 
'Twas further argued, that, in; our Old Books deprived by Pa- 
tron, and deprived by. Viſitor are all'one, -for._this Auttioriyy' to 
vitit is a benefit that naturally ſprings.out of the Foundatiba;{/and 
it was in his power, if he pleaſed, to transfer dt :tb Anothery and 
where he hath done fo, the other. will have che fame right and At- 
thority as the Founder had. ' +1 /: vo Ni 0 Y2E? 
There's no manner of difference -between'an- Hoſpital :and'a 
College, except oily in-degreegAn:-Hoſpital-isifor thoſe tharigte 
poor and mean, or Sick,: Gc. a is for another ſort of ers 
ions, and to another intent, -therformer-Þ&.'to-maintain'aneÞ{up- 
port them, this is to 'Educate'them in Learning that havenoto- 
therwiſe wherewithal-to.do it : But-(till-it is ninch/within the (ate 
reaſon of that. of an. Raſpital ;' and; if. in an Hoſpital; the Ma- 
ſter and/ Poor are incorporated 3;'tis a College having a common 
Seal to: a&t:by,: though it bears not: that name, becaule it- is: of an 
inferiour degree; and in both caſts {there muſt be a Viſtor;! as 
both areElemofinary;':; // 5162 15,4] | e [154110GAh 2G 
A Viſitor being therof neceſlity created by the: Law, (as 8 Edwi 
3. 69, 70. Every Hoſpital is viſitable, -if lay by--the/Patron,: if 
Spiritual by the Ofdinary,) he is. © Judge, | and/he-may.|Expel ; 
and as'it is 8 Aſſes 29, 30.' he may. deprive; the only.Quety is, 
if he were Viſitor at this time; for it hath been and. muſt be agreed 
on all hands, that Leetenes YIſtar, he might deprive ;/ if he! be a 
Viſitor as Ordihary;i:there lidth an Appeal from his. depriyation, 
but if as: Patron, [there's none ;-and then: that deprivation,;) whe- 
ther right or not, muſt ſtand; 7 oO bs 2 4 
As to the Objeftion; that 'tis:not!the Sentence'of'a Court, and 
therefore tot Conclufive 4 'ti$; Hot omiaterial. whether: it.-be! a 
Court or not, but the-Query is; ifhe had I and iconu- 
ſance of the Perſon and thing,--and-#h he -had;-then his ſentence 
holds: 'and where the: Founder.hath not thought. fit: to direQt.an 
Appeal, no appeal lies, may not to:the Common-Law: Courts: 
the Founder having put all underithe- Judgment of the. Viſitor, 
it muſt continue ſo: He mighthave; ordered it,' that the ReQor 
ſhould 'continue only during the 4pleaſiire | of | the, Viſitor, but 
now he hath left it to his wiſdam /according, to the :Sta- 
tutes. | h CISIINY 5 £44 1-016 CLIT! £2 I% \ 
He isa Judge not only in particular; by. appoifitment, but-as.he 
is Ck a Viſitor-in general ;- then-in pleading of a- Sentence 
of depriyation;there is'no neceſlity of ſhewing the cauſe, the cauſe 
15 not traverſable even. ina Viſitation, ſo is Raftel, 1. 11 Hen,7.27. 
7 Rep. Kenne's Caſe. 9 Edw. 4. 24. 401503 NOQH 11 {WO 
Suppoſe this Reftory had been a; ſole Corporation, and''not - 
part of -a Corporation aggregate, as'it is, Conſiſting of Reftor 


-and Scholars, and Dr. Bury had brought an:aflize, and this .de- 


privation had been pleaded, it had been good to. have faid that 
the ry certis de Cauſis ipſum adinde moventibus,, had deprived 
| im : 
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him : every thing that is traverfable muſt be expreſſed with cer- 
fainty, but the cauſe need not be fo ih-ttiis Cale. 

Now 'is ſtrange, that pleading a Sentence without a Cauſe,ſhould 
be good, and the finding of a Sentence in-like tnanher.in a ſpecial 
m—_ {bould not be good": IF in Pleading it be not craverſable, 


—T 


are allowed. 

-Fhe Caſe, of - "= in:;the High Commitſhon! Court, is as 
ſtrong ; a, Sexttence of deprivation, no Appeals, and the Sentence 
found andiao.caluſe ſhewn,yet held good: 'tisnoAn[wer to lay,that 
thar was bythe;Ecclefiaſtical Law, how is ic the Eccleſiaſtical Law, 
that 4-Man 414 be concluded by one: Sentence without Appeal z 


' NO, it was, beciufe 'twas by / a Court that'.had Fa” and the Sen- 


tence was northe weaker, or the cauſe of it niore Thqairebde, be- 
caufe there's no Appeal. | 

'Twas by the Eccleſiaftica] Conſtitution, chat the Commiſiu+ 
ners had that Power, but that was eſtabliſhed by the:Law of che 
Land, and:{o' ns. the Viſiratorial Power, he ohe mrs 3-4 is as 
much derived from the Law as the other. 

' Bird and Smith's Caſe ith Moore's Rep. Jebrivation for not cot 
forming to the Cations ; held good in like manner. | 

As to the: Cale of Comtniey in Dyer..209. and that in By e's 
Caſe, 11 Rep.c99. they are the Tame as to: this matter, though ini 
Two Books, an aſlize becauſe no Appeal-4 he quotes Books far 
it, but upon a peruſal they will not wartant the diſtinttion, for 
the party 13 as; much concluded in the one Cafe as inthe ocher 
tis reaſonable'to ſuſpet that Cafe not ta be Law, becauſe-thar'ts 
unpeacicable,” which it is brought to prove. The Head of 
College cannot maintain an Aſhze for his Office of Headwbip : He 
hath not fuch an Eftate as will maintain -that writ;” therefore td 
give that inſtance” againſt us, is hard,” the: Reftor bath: no ſuch 
fole Sezin, the whole body of the College have an intereſt there- 
3n: He hath no Title to the Money in his: own Right, till by co 
ſent they. are diftribtted, and aſter (uchidiftribution,-'tis hoe the 
Redftor's Money, but Dr. Bary's ;, He is the, only viſible head of 
the Body in deed, but has no fingle right... - 

In Appleford's Caſe, the like Argument was. wa from this 
Caſe for a Mandawer, and infiſted that he might have an affize, 
but ſaid by the Lord Hales, that that was impoſlible : and'/in 
ruth, there's no differetice between this Cafe and. that of a Man- 
demws, there was a return that he was: removed, | pro er3izine 'o« 
onmi, and Appeated to the Biſhop of Wietas, who confirmed the 
amotion, and. the particular cauſe was: not at-all returned, and 
held good, becauſe there was a: local! Vifitor, who had giver 's 
Sentetice, and all parties were conclude 'by- it; the ſame. 
done by the Power of that Govetamens,: which the EX gras 
ro oma ens arders Vo | - 91 

ow 
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| Now 'twas argued from hence, That this was an expreſs Caſe, 
If the Cauſe of the Deprivation be' examinable in'the Courts of 
'Common Law, why-not upon a Mandamys as well as itt an Ejett- 
ment. The Lord Hales in that Cafe of Appleford,took it for clear 
_ Law, That the Sentence was as binding as a | yan in an-A[- 
ſize : He is madea Judge, and his Perſon particularly deſigned 
by the Founder, bathe hath his Authority from the Law ; and 
fince the Fonnder hath truſted the Matter to 'his Diſcretion ,'*tis 
my be ſufpeted thathe hath done, or will do otherwiſe than 
right. 
Then in the next place 'twas argued, That there doth not-ap- 
= any Injuſtice in the Sentence, and conſequently it ought to 
be preſumed Juſt 3 Credence is to be-given toa'Perſon that &xer- 
Ciſeth. Judicial Power, if he keep within his Juriſdiion; - The 
Law hath reſpect not only to Courts of Record, and Judicial Pro- 
ceedings in:them ; but even to all other Proceedings, where the 
Perſon that gives his Judgment or Sentence, hath a Judicial Au- 
thority ; and here's no Fault found in the Sentence ; the Jury 
have not ſo muchas found the Matter and Ground of it to be 
untrue 1n:Pact,' or. inſufficient in Law. 
© Then.twas urg'd, That' the Cauſe of Deprivation. here was 
juſt, it being for Contumacy. If the Biſhop had power to v- 
lit-in Favre, \as he had, 'and was. hindred by their: ſhutting-the 
Doors, whereupon he went away without doing any thing; 
and -came:again in J,ly, when he held his Viſitation, and they 
behaved: themſelves Contumaciouſly; and refuſed to. ſubmit to his 
Authority $4 this - was! contra - offiett ſui debitume':;, "tis reaſon- 
able thatiboth Head and Members ſhould ſubmit to the Viſitor ; 
Contumabynas a:good Cauſe of Deprivation, and. upon good rea- 
fon, /becauſeat hinders an' Inquiry into all other Cauſes ; *Twas 
beld: ſo. an Bird. and Swith's Caſe, and in AHer and Naſh's Caſe ; 
qhia fait atfraBarius. Now tho' Contumacy be not one 'of the 
Caufes mentiqned/inthe Statutes, yet 'twas certainly contrary to 
their Duty 3:tarning| their Backs upon the Viſitor, not appearing 
upon Summons, ' retufing to" be examined, was an Offence, ana 
contrary! to what the-Statutes require. He is to inſpet the ſtate 
of the Calledge, and xach' Member's particular behaviour; and 
pow whenithe Vifitor comes to make fuch an Inquiſition, and the 
Head or the Members withdraw themſelves, ana will not appear 
tobe examined, | if/ this be not a good Cauſe of Deprivation 
nothing -can/'/be, for that nothing. elſe can ever be inquirec 
mit9d::.;-- © 51 AL 25%, 3 | 
-.A$ forithat Statute which refers to-the Cauſes for which aReQor 
may be deprived, 'it-dothr not relate to a Deprivation in a Viſita- 
t36n/z--butſhews. the manter, how the. Colledge is to proceed, 'if 
he: be guiity.of ſuck Offences ; they may complain at any time to 
the. Viſitor; :if he waſts.the Revenues; or behave himſelf ſcanda- 
touſly,-amd upon :;requeſt 'will not reſign, and they may Article 
4gaint/hiouout of a Viſitation ; but when he comes to execute his 
Power in his quinquennial Viſitation, ' he is not confined to = 
vic. a cee 
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ceed only apon'the Information of the Feflows, ' but 1s to inquire 
into all the Aﬀairs of the'Colledge, and may proceed to depriva- 
tion as he (ers Cauſe. Now'Contumacy is a carſzof a Forfeiture 
of his Office, ' which is fabje@ to the.power of the Viſitor by the 
nh og Rules'of the Foundation ; and to evade” or contnmati- 
outly to refuſe or deny a Submifiion to that Power, is an Offence 
againſt the Duty of his Place, and confequtently a jolt Cauſe of 
Deprivation ; fo that apon the whole Matter, 'twas inferred and 
urged, 'that the Biſhop hath'a Viſttatorial Power veſted in him eg 
deprive the Refor without conſent of' the four” Senior Fellows. 
And 2. that the Juſtice of the Sentences not examinable in Weff- 
mrinfler-hall.. ' And 3. that if it were, 'and the Cauſe neceffary to 
be ſhewn,” here was a good one, an affronting the very Power 'of 
Viſiting, and fetting up for Independency, contrary to the 


wi 
of the Founder ; and therefore it was prayed that the Jadgwtk | 


ſhould be reverſed. 


' On the other ſide, 'twas argned by the Connſel-with the Judg- 
ment, That this Sentence was void 3; that 'twas a meet Nullity ; 
that this proceeding had no Authority to warrant” it'; and that it 
being done without Anthority, 'tis as if done by'a rneer ; 
and whether it be ſuch an A, or not, 'isexaminable' at Law ; for 
that the Power of a Viſitor muſt be conſidered, as a meer Au- 
thority or a Truſt, and it is one, or rather both, 'and then either 
way 'tis examinable ; for every Authority or Trult hath, or onghc 
to have, ſome Foundation to warrant it ; and if that Foundation 
which warrants it, hath limited any Rules or Dire&ions,by which 
It is to be executed, then thoſe DireQions ought to be purſaed ; 
and if they are not, 'tis no Execution of the Authority given, or 
Truſt repoſed ; and if not, 'tis a void A&, a meer Nullity, and 
conſequently 'tis that of which every Man may take notice and ad- 
vantage. | 
| Then 'twas ſard, That it muſt be agreed that of a void thing all 
Perfons may take advantage, and confeſt it in a Collateral Aﬀtion, 
and that altho' it have the , "hm and ſemblance of a Judicial Pro- 
ceeding : and for this was cited the Caſe of the alſe's , to 
Rep. 76. as a full Authority ; the Reſolution was, That when a 
Court hath — yen of a Cauſe, _ wed =—4 | 
IS coram #91 judice, and Ations lye againſt an pretend- 
ing to do an A@ by colour of ſuch Privvce or Proceſs , Withont 
any regard to its being a Precept or Proceſs ; and therefore the 
Rule, qui juſſu judicis aliquid fecerit, non videtur toto malo fete, 
quia parere neceſſe efF, will not hold, where there is judex, fo 
ris not of neceſſity to obey him who is not Judge of the Cauſe ; 
and therefore the Rule on the other ſides true, judiciupr a now fo 
judice datum, nullius eff monenti ; 4nd fo was it Had in the Caſe 
of Bowſer and Collins, 22 Edw. 4. 33. fer Pigot, #hd'19 Edw.4.8, 
" And therefore if the Conrt of Common Beck held Plea of an A 
pal of Felony, 'tis all void ; but it 'mmft be owned; "that the 
eer erroneous procedure of a Conrt which hath a Gn —— 
H iction 
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diction of LOBOS Matter is not examinable in 2 Collateral A- 
Gion,. w bether upon true:/Grouads, /'or-not ; and. yet. if it be a 
lunited [Fariſdittion, and.thoſe limits are not obſerved , even that 
1S;coram. yo judice and holds with: reſpeft to. Courts' held by 
Authority. « of Law, which are much. ſtronger then the Caſes of 
Power craaged or given. by a private Perſon. A Sheriff is bound 
iid Law;to hold his turn within a Month after Michaelmas, and 
holds i it after the Month, and takes a Preſentment at that time, 

if that be removed | into the .King's Bench; the Party ſhall not an- 
Iwer it, but be diſcharged, ated the bank was void, .& 
oe nou nude £63 for the Sheriff at that time had no Autho- 
.5 and yet in that Caſe his Authority and Juriſdition extend- 
jy the Þ, ron and. Thing: The ſame Law. for a Leet, unleſs 
om Tagrants the contrary, and then that Cuſtom muſt be pur- 


We. Conti ners of Sewers bo a limited Authority ; z and 
it the number of Perſons, or other Requiſites mentioned in their 
Yo 2, .,be-not purlued, what, they do which exceeds it, is 
To 4, 443 yet. Lo have a kind: of, Legiſlative Authority ; ſo is 

if ay's Caſe, 2 Cro.336. and there they had an 
PE eu Th Thing, and. Perſon, but did not obſerve the 
Rilles preſcribed in the Gift. of that Authority, according 'to the 
23 Hen..8. cap. 5. and: no-reaſon could, or.can be given for that 
Reſolution, but that it Fr pondcolar limited Authority : -And 
then, to apply:this to th t Caſe, the Sentence in queſtion 
{4a no more aggrieve, the Defendant, then. an Order ronounced 
or made; by 4, ox: Judex, if jit be not agreeable to the Power given 
by the Statutes.z and this appears further from Davis's Rep. 46. 
where the Diſtinction is allowed. | 

;Nay, in ſome Cales,- the, Award of a wrong Proceſs is void ; 

as if by a SA of a Mannor Court, that a Capias ſhould iſſue, 
_— the ſame doth not lye, but only an Attachment; Turville 
od igorg Latch. 224. A Court-of Pypowders hath Juriſ- 
die tion of. jon of the Caſe; yet if it holds Plea of Caſe for 
Slaqd I, wall Joys tho'., the words were ſpoken within the 

ED the Fair, becauſe the Juriſdiction is limited 3 ſo that 
if the wy the Time, the: Perſon ;. or the Proceſs, "be not 
ded-according to the Authority given, tis/all void, and an 
The -may; be taken.of it by any Body, where the Plaintiff 
(gin or makeshis Demand by colour of ſuch AQ. 
pol 20 i ued,.. That, the Reaſon given in that Caſe of 
7 the Cuſtom which gave him his Authority, 
« y fm __ ſuch; Proceſs did not lye; and if any Man 
ath by our Law.any'Eſtate; Right,: or Priviledge, by any par- 
bins. meg NS,; he 1s bound:tq,take notice of all the Conditions 
ane. Qualifcatigns-annexed thereto : And the Reaſon is juſt , be- 
cauſe. the lame lame,means, -by which be had notice of the Benefit, gives 
him po ; the reſtrictive Limitation and Penalty,and ſo was It 
& of Fryand Porter. | 
"I ou Lay as can. accrue to a Man by a Judgment gi- 


ven 


þas 


_ Philips ve ſu Bury. 


ven on a Thing ating extre poteſtatexe Curie, in calc ot a particu- 
lar and limited juriſdiction 3 25 in the Caſe of Kingſton upon Hul/, 
March 8.which Plea of Debt upon 4 Bond made extraFur',coc. 
and a Jxd',, and Capigr executed, and an Eſcape ; add no Attion 
lay far the Eſcape, becauſe all was void, and coram non Judice - 
In the ſame Book, March. 117, 118. Dye and Olive's Cate, in 
Falſe Impriſonment, Plea that he was Serjeant at Mace belonging 
to a Caurt of Record, and that a Warrant was directed to him to 
Arrelt the Plaintiff pro quedam Contempty, and held not good, be- 
caule not ſhewn, in what Action, and how within the Juriſdidti- 
on 3 and if not within it, 'twas coraw nou jugdice, and void, ar- 
gued by Rels and Mayuerd, 

Then 'twas argued, That this was 4 limited qualified Pbwer ; 
that the Viſitar was 4 Creature of the Fqunders z and if it had 
been the Heir.qf the Founder, he had been as much bound and 
reſtrained by the Statutes; as a Stranger 2. and tho' the Law ſhould 
be agreed tahe, as is pretended, that it wyous 8 Viſitar, yet 
{till (whether ke be the-Hgir: or Nominee of the Faunider ) he is 
an Officer. only withip the Limits and Rules of the Fqundatian , 
and the Statutes made thereupon ; As he hath a Viſitatarial Paw- 
er.only aver this Colledge, fo he hath jt only after the manner in 
which 'tis given to him, _ -/ | 

If the Foynder had made no particular Viſitor, but yet had ap- 
peyert that the' ame ſhould be viſieble 'at ſuch-a time, and in 

a form, be himſelf had been bound by theſe Rules ; and if 
he would have been {@ confined, with much more, gr at Jeaſt 
with the (ame: Reaſon; ought his Nominee 5 for cyjar eff dare, 
Hor eit diſjonere z, and every Argument. which hath been urged 

the ReQor's being {pbjett to. the Rules of the. Foundation , 
may likewiſe be applied t9:thet of the Viſuor ; He that made the 
Vitor, may reſtrain,ſhepe., and modifie'the Power which he gives 
hin ; He might have made bim Viſitoronly ance inrhis Life, or 
only upon Requeſt, and; tiave left all order Juriſdiftion to the 
Rettor and Fellows. Od 1H 4 in aw 

(Put further, here he is foupd £0 be: Viditor only ſecundum for- 
a flatut' & vigore fiatwt and to. execute thoſe Statutes ; and 
that which makes him 4 Videor, mekes him ſuch thus and thus 
qualified, and no otherwiſe : whatiorver Pawer or Authority the 
Name or ' Office of a Viſitor may import ex vi termini, no 
Man can ſay but this Viſitor is controuled by the Statutes, which 
make him {05 row hadthere been mo Stathtes, he had never beet 
Vaſtos 3; then: thele Statutes making him a Vidicor, upon particu- 
lar Terms and Canditions, Times and Ocagions; cxtretheſe Terms 
and-Conditians heis no Vikkor at all 5 chis ſeems plain and natu- 
ral ; Soghat if ae: exceeds the Bounds preſcribed to bim as Vilitor, 
he dath got a(t as Vaulitor s for all Powers, : cies, and Ju- 
rildictions, elpegially fuch as are created by private Perſons, mult 
he executed according $0 the expreſs Inſtitution , or plain mean- 
mg of the Party that created them, and according to the Carcym- 
frances, with which he hath circumſcrib'd them : $0 is the Rule 
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in Berwicks Cafe, 5 Rep. 94. and 1 I»ft. 113. and 558. © An Ex- 
ecutor is an Officer or Perſon inſtruſted,”' which is taken notice of 
by the Law, yet in his Creation he may be limited qgizoad the E- 
ſtate in one Country, or qvoad one Particular, and* he' can't in- 
termeddle any further z but Adminiſtration ſhall be granted as to 
the reſt. + | | dc eoeke i: nb 

Then 'tis obſervable, That this Statute Viſitor is nota. Court of 
Record, nor any Court at all,” but ratherlike an Arbitrator undet 
certain Direttions, he can neither meddle 'at another Time, or 
with other Matters, or in other Manner, then whatis preſcribed. 
But admitting it a ſort of Judicature, here's no Appeal or Writ 
of Error, or Prohibition or Mandamws lies 3 nay ,* the Viſitor 
himſelf cannot relieve againſt his own' Sentence, or reſtore the 
Party deprived the next day z but the Place being vacant, a right 
of EleQion accrues to the Fellows ; ''tis therefore unreaſonable to 
ſuppoſe himnot reſtrained, or that his- AQs, if exceeding the Li- 
mits and Rules ſet him, ſhall be conclufive'and binding. 

This is like a Lay-Hoſpital , tis not! a'Religious Body , tho' 
ſome call it mixt; and int caſe-of Temporal Lay: Offices, there muſt 
be ſome Remedy at Law, asis 13 Rep. 70.- fo 'is' Dyer 209; and 
3 Inſt. 340; Where no Appeal is' allowed; another Exatnination 
mult be admitted ; and thus ſeems the 8 Afſrfe pl. 29. tho' it hath 
been quoted on the other fide z If the Warden of dn'Hoſpital be 
irregularly deprived, - he ſhall have his''Remedy at Law; and 
13 Aſſiſ. 2.'to the ſame effe& : Bagges's Caſe , 11 Rep. repeats the 
ſame Caſe, which ſhews'Coke's Opinion to concur with it; and 
tho' an Afiize doth not properly lye, yet the-meaningis, -he ſha]! 
have Relief, 7. e. ſuch Snit at Law-as'is proper to his Cafe : The 
ſame DiſtinQion is allowed in Dr. Swttor's:Caſe, Latch.229. And 
that a Remedy is given by the Law -irv this Caſe of a Tempors! 
Property, ſeems to be plainly affirmed inthe Statute af'24 Her.8, 
cap.12. And further, Tho' ſtrialy and properly: it were not of 
Common Law connuſance, yet it falling: #meidently 'to be 2 Que- 
ſtion upon trial of a Title, the Court before whortt that Suit d& 
pends, muſt examine that incident 4a in caſe” of an- Tue, law- 
tully; joyned in Marriage or not, the. Trial ſhall be by Certificate 
of the Ordinary ;/ but if: it'be ' a Queſton iupon the Trial of '4 
oy to Land ,- the Matter ſhall be tried and judged without Cer? 
tificate. Cs 918 \ 43S Ws 


The wiſdom of our-Law hath been ſfach, as very rarely to 'truſt 


any of the Courts of Juſtice. with the final determination of mat- 


ters of Law mn the-faſt Inſtance ; and 'twould be ſtrange that 
this Caſe ofi a Viſitor ſhould ſtand fingle by it ſelf.  'Beſides to 
prevent a failure of Juſtice, the Law doth of neceſlity admit of 
ſeveral other proviſions and./ methods of Examination'or Tryal, 
than what'the ſubject matter or perſon would properly in theit 
own nature require, eſpecially in point of remedy and relief, as 
appears in \Dorzer's Caſe, .5 Rep. 40. and 1 Inft. 54. 2 Roll's A- 
bride. J07on00 here is no other remedy, nor other way of trial, 

for 
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tor Deprivation 1s not triable by Certificate, but only ingaſe. of an 

Eccleſiaſtical perſon. * | POOR WT 7 
As to the Objection from Appleford's Cale, Sid. 71. there that 
Writ was fully anſwered, and they could, not Examine into the 
truth and falſity of that Anſwer, but muſt leave the party; to his 
Action; and it doth not thence follow, That in an Adtion,there's 
no remedy : But the ſtrongeſt; Objection. is, that in pleading a 
Deprivation, you need nor ſhew the Cauſe, and it muſt be taken 
for juſt and good, as Moore 781: Fores 393. Moore 228. 2 Roll's 
Abridg. 219. 9 Edw. 4. 25. that need only ſhew by whom :: All 
theſe ſtand upon the ſame foundation; they were by Authority 
Eccleſiaſtical, and muſt ſtand.til} Repealed z and even, thoſe Ca- 
ſes of the High Commiſlion Court, they were by the courſe of the 
Eccleſiaſtical Law, which was ſaved to.them by the Proviſo, .in 
x Eliz. and therefore ſhall, be- intended fo, till the contrary ap- 
pear : and even there 'twas, .debito, modo privatys, which implies, 
all due requilites ; but here the whole is diſcloſed, upon a ſpeci- 
al: Verdict ; 'tis not found here, that he was, duly deprived ; but 
that he was deprived after ſuch. a manner, ;which if it appears to 
have been without: Authority, muſt be'rjull :. As to Ley's. Opinion 
in Davis 47. that a Sentence of Deprivation, in ca(s. of a Dona- 
tive by an Ordinary, was effeftual in Law, till Reverſed ; that's 
not Law, for 'qwas all coram nor judice, Bro. Premunire 21. Nat. 
Br.4,2. the Ordinary cannot viſit a Be Eds "OO 
| reſt, and 


. .Then they Qbje&t, That. this-is.. an oſiaary 10te 
the/Reftor took it under thoſe terms of {ubjettion to.fpch a. Vi- 
ſitor, but that;is the Queſtion, - what . thoſe... FCS {9p . find the 
conſequences of ſuch an, Coyne may be ;dangerous to the Uni- 
verfities,,. thoſe Nurſeries o Learning, and ggod Manners, , 'tis to 
make them tog, precarious and lads 2s upoR Will... 


And as to the pretence that the Land was the'F ounders, and he 


meght diſpoſe of it at pleaſure, it. was anſwered, that before the 
Gitt,, the Lands and the Profits and the Oywnerſhip were all ſub- 


5et, to the Common-Law, and the Owner, could not give ſuch a 
2 oOWwer as is pretended, no wore than be cquld oblige all differen- 

ces, about his Eſtate 'to be, finally determined by a particular per- 
ſoo, and his:Hezrs or Succefſors : no Abolgee Power can be mn 
in; this: Nation by.Cuſtom, but rather then. the. ſame ſhall be al- 
lowed, .the:Cuſtom ſhall be, yoid ; 1 be 14. Davis 32.12 Roll's 
Abridg..265,-Copyholes were. Anciently at mere will and pleaſure, 
but... tae..Lord, is pow, oblige.co, and by certain Rules: by our 
Law;the Power. of, Parents over, Childrens qualified and reſtrain- 
ed ;. tis; no Argument, to ſay. that the Vil or.comes in loco or vi- 
ce; findatoris.,,, far. the Alienation and the Statutes .did oblige 
even. him(elf.: and though perhaps if no Statutes: had been made, 
his. Vikeatorial Power had ven mock larger, yet ſince.'tis limitted 
to, once infye Years; and his \0ts to he with. others confent, 'tis 
as much as if he had given the Colledgea priviledge of exemption 
by Words Expreſs, from any Viſitation, at all other times, and 
itt all other manners, than thoſe which are mentioned : _—_ was 
Dited 


—_—_ ”_—_——— 


* Philips w/w Bury, 


— —— —— —— 


Cited th& Caſe of Terry and Hrntirgtor, m Scaccar Trin. 20 Car. 
IL in Hardres's Rep. 480. before ,Sir Matthew Hale, Trover for 
Godds,” ſeized by Warrant of the Comtmiſioners of Exciſe, the 
Query was,” when they adjudged low Wines to be ftrong Wines 
perfettly' made, npon 12 Car, I} cap. 23. whether it might be 
drawn in Queſtion again by an Atjon in Weftminſter-Hall, and 
held it might, though they were” Judges, and though the Statute 
ave an Appeal z and the reaſons given there ſeem to reach this 
aſe, becatſe” they had a ſtinted Hmitted Juriſdiction, and that 
implies'4 Negative, viz. that they ſhall not proceed ar all in any 
other _ ; and that ſpecial Juriſdiftions might be and frequent- 
ly wete'Grcumſcribed, 1. withreſpef'to place, as a Leet or a Cor- 
ation! ''Court ; 2. with reſpett to perſons, as in the Caſe of 
te 'MutſDalſea 3 3. with reſpef& to the fabje&t matter of their Ju- 
ri(giftfon's And if Judgment be given in another place, or upon 
other pertfons, or abont other mattfrs, that all was void and co- 
ram on Jadice; | and thoogh 'twas objetted, that ſtrong Wines 
woe on iti their CO, and'that iy wy a - "x in 
theit-Judpriitent ; yet it appearing upon the ſpecral Verdict, that 
they ans low Wites þ CAGion was Hed maihiaſnable z this is 
ſo plain, it needsno Applitation. 
ef t-wis argaed, that this Seftence was void, 1. becauſe there 
was no Anthority 4 at this time, there having been Viſitation 
by the Commilfary 'within' five Years before ; that no words in the 
Statute fake him aViſitor peeerally-byt only ſecunt{ ſtat i.e. npon 
queſt, a qnimquennio in quingueninn, 'Stemel, 


requeſt, bt Withorw 
now Heh ho Teil nd; "then the A@ of 'Dr. Maſter; "a3 
ary is an exercife-of the Viſitor's Office; Colmer's Appeal 
was todic Biſhop as Viſitor; Sexyel. implies ' a negation- of ha- 
ving it more 'frequerit* according to Grarmar,” it; ſignifies orice 
and not oftetier or;,once for alt: If Semel comes alone, withont apy 
other Particle, hen "tis'bat once, andif with another, as we Se- 
mel, tis'not one, or never : 'and the #reat Semrl Gan have no other 
ConſtraUtien';itcan't riiean vnoe-at the leaſt;,as was argued bYow, 
eſpecially as'6 to requeſt : 81d no Argutnent can be drawn 
from the ” of Frequent Viſitations; for that Evils are not 
to be preſited ; and/6verjiferior Merhbers,thert's a Power in the 
Retor at fottt Serffor5 : mow Dr: Myſters was Hot Tequeſtef by 
che Collefige, nay, they proteſt "againſt it in fore 


oree,”Y.Þ: 
fo far asrefates to Colmer'sreftiemion ; the Oath of a Scholar deing 
againſt Appeals : andthe Oaths arid the Contents of them 'are ro 


be deert of thc Cortftittfron'; But ſappoſing that 'Bufi- 
nefs oro hee; as 2 thing Þ rp Sen 
when an inquiry is mite into the State of the College; ana" he 
admiſſion, contiriwance; 'and removal of the Metibersis certafnly 
one Article of ſuch inquiry,” yet that tuft be fone Vifmtation, 
and Viſitor, for there's ao other Power foie im the Vetgitt 


3. Adrnit- 
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2 .Admittingttiarino Afton of Dr: Meftersto beVilitation; yet this 
Sentence is void; 'becanlſe it heldabove three days, andthe 'Statiites 
ſay, after three days irſhall be taken proterwinar &- difolut* / Ori 


ther6/of Jue he comes withintention to viſit,dottar A& proper - 


to his Office and Buſine(s,examines the'Summoner about the Citati- 


on. if he had\come and only exatnined-and* made no Dectee;'it- 


had , been a Viſitation 3* andeither 'tis a, quinquennial one of it 
ſelf; or it is-4 Cortimencement of one, | and either - one way or 0- 
ther, it makes the Deprivation void :- tis afterwards! entred as a 
Viſitatorial Act ; Eundem aFum pro parte hujuſmodi negotii Viſita- 
tionis thaberi deerevit, and: then he adjoutns 4 *tis no Arguthient to 
ſay that he was hindred,: for he might have proceeded i abſe;r- 
tia.z and if 'the r6th,of Faure be tacked-to it; 'ris longer than the 
time : There needed no formal adjourament, for that he is 'Axitho- 
rized to proceed in a Summary way ; 'tis no ſuch abſurdity'tocall 
thataVilitation which was in ſome ſort hindred, fince notwithſtan- 
ding the obſtruction ſome Ads were done,” and more-might have 
been by adjourning to another. place. ' ** 1: } 4 EO 27 

3. Here was no ſuch cauſe as could warrant a Deprivation,it was 
not one of the cauſes mentioned in the Statutes, which are nbt dire- 
tions merely,” but they are the conſtittent-Qualifications of the 
Power ; and Contumacy is none of the cauſes, -nay\) here' is 116 
Contumacy at all : The Offence of the Suſpended Fellows, was 
only a miſtake in their Opinions, and the Dottors was no more z 
and 'ris.not a Contumacy for refuſing *to anſwer to, or for 'any 
Crime within the Statutes,. for there was none of the Crimes men- 
tioned in the: Statutes laid to the charge'of the ReQorz if the 
Crime charged had incurred Deprivation, perhaps a -Contumacy 
might be Evidence.of a Gailt of that Crime, and fo deferve the 
ſame Cenſure ; but 'Contumacy in not conſenting to a - Viſitation 
can never be ſach, eſpecially when the conſenting to a Viſfeatiori 
is not required under pain of Deprivation. | 

4. Adniitting the Viſitor legally in the-Exerciſe of his Office , 
that here was cauſe of Cenſure $ that the'Cauſe or Crime 'was de- 
ſerving of that Puniſhment which was inflicted ; that Deprivati- 
on wasa congruous Penalty for ſuch an Offence :: yet- twas' argu- 
ed, That this Sentence was void ; for that the Viſitor alone was 
in this Caſe winus competens judex, becauſe his Anthority was par- 
ticularly deſigned to be exerciſed with the conſent of others, which 
was wanting in this Caſe : This'was the fame-as if ithad'required 
the concurrence of ſome other Perſons'Extra:Colieg* then that ſuch 
a concurrence. was necefſary, appears from-the words:of the Sta- 
tute, his meaning; ſeems plain upon the whole, -t&require it. A 
greater tenderneſs is all along ſhewn tothe Reftor;'+ then to the 
Scholars, 'tis fre quorum confſenſu irrits erit' bujuſmodi Expulſio & 
VACHA ſe fatto : and the Sentence it ſelf ſhews-itineceſſary,  be- 
cauſe it affirms it ſelf to bemade with ſachcconſent 5: and-it canuot 


be thoughtthat the Rector ſhould be deprivable withouc their con- 
ſeat, 'when the meaneſt Scholar could not. f. 'þ 


Then 


—_ 


— 
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- Then; here's no ſuch conſent, for 'tis not-of. the four Seniors, 
but of -the four Seniors not Suſpended ; now -thisdoth not fulfil 
the Comniand of the: Statute, for- the 'Suſpenfion: doth not make 
them to be no Fellows, 4 Suſpended Fellow is a Fellow though 
Suſpended ;- a Suſpenfion:makes nd-yvacancy x. the taking off of the 
Salpenſion by Sentence of by Effluxion of time, doth make them 
capable.of ating ſtill, without the aid of anynew Eleftion, and 
they are-in- upon theit old choice, and have all the priviledges of 
Seniority and Precedency. as before. | 


If- they-ceaſed to be Fellows by the Suſpenſion, then they 
ought to undergo the Avnnm | again, and to take the 
Oaths again 2 In caſe of Benefices or-Offices, Religious or Civil, 
Eccleſtaſtical or Temporal,'tis ſo ; a Suſpenſion in this Caſe is.0n- 
ly -a.difabling them from taking the Profits during the time it 
continues: And 'tisno Argument to ſay, That their Concutrence 
was ngt neceffary, for that they had withdrawn themſelves, and 
were guilty of Contumacy ; for that a Man guilty of Contuma- 
cy-.might be-preſent, if withdrawn from the Chapel, he might be 
in-the- Colledge, or in the Univerſity , and 'tis not found that 
they were abſent : and then their Conſent not being had,the Sen- 
tence was void and null, and conſequently no Title found for the 
Lefſor of the Plaintiff in the Action below. | 


It was replied in behalf of the Plaintiff, much tothe ſame effe&t 
as 'twas argued before, and great weight laid upon the Contuma- 
cy, which hindred the obſervance of the Statutes 4 that by allow- 
ing-{uch a Behaviour in a Colledge, no Will of the Founder could 
be fulfilled, no Viſitation could ever be had ; and all the Statutes 
wauld:be repealed or made void at once ; that tho' this Crime 
was not mentioned, 'twas- as great, or greater. than any of the 
reſt ; that here was an Authority,” and well executed, and upon a 
= Cauſe, and in a regular manner, as far as the ReQor's own 

isbehaviqur did not prevent it ; and therefore they prayed that 
the Judgthene might be reverſed # And upon Debate the ſame was 
reverſed accordingly;”- 107 4 iter 


| Note, That in this Caſe there was one Doubt conceived before. 
and another after this heating :- The firſt was, If a-Writ of Er- 
ror lay in Parliament:immediately- upon a Judgment in the King's 
Bench, without firſt reſorting to-the Exchequer Chandber ; bur vp- 
on peruſing the Stannite:which erects that Court for. Examination 
of Extors, it-2ppeared-plainly thatthat At only: gives the Eledti- 
on to the Party dpgtieved to go thither ; that it'did not take away 
the old: Conmon. Law method of- Relief in Parliament, arid: (0 
bath the :Pradtife- beein 3 but upon Judgments. in the Exchequer 
Gonrd, the! Writ of Error muſt firſt be brought before the Lord 
Chavedlhor,;and cantat come per ſaltene into Parliament, becauſe 
the Statute in that caſe expreſly ordains; That Errors in the Court 
of Exchequer ſhall be examined there ; and ſo held in the Caſe of 

the 
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the Earl of Macclesfield and Groſvenor. 
The other Doubt was raiſed by a- Motion in B. R. for the 
Court to give a new Judgment upon the Reverſal above ; and 
inſiſted on, that it ought ſo to be, as was done in the Caſe of 
Faldo and Ridge, Telo. 54. entred Trim. 2 Fac. 1: Rot. 267. Tre(- 
paſs and Special Plea, and: Judgment in Þ. R. for the Defendant ; 
and upon Writ of Error in the Exchequer Chamber, the Judgment 
was Reverſed .;,and upon the Record returned into the King's 
Bench, they gave Judgment-that the Plaintiff ſhould recover con- 
trary to the firſt Judgment : for otherwiſe they faid , the Law 
would prove defedtive ;, and a Precedent. was ſhewn, in Wizxch- 
cirb's Caſe, 138; Eliz. where the ſame Courſe was taken ; and the 
- like/Rule was made Mzch; 1 W. &- Max. upon the Reverlal of the 
Judgment i»ter Claxton verſ. Swift, which. is entred Mich,2 Fac.2. 
B, R. Rot. 645. the like between Sarsfreld verſ. Witherley. 
;; [Twas argued on the other. ſide, That the Court which reverſes 
the Judgment ought to-give the new Judgment, ſuch as ought to 
have been givenat firſt; that in'the Exchequer Chamber it may be 
otherwiſe, becauſe they have only power - to affirm or reverſe ; 
for yet in the Caſe of Kirg and Seutir, the Exchequer Chamber.gave 
a new+._ Judgment, tho' they . cannot inquire of - Damages : 
and that 18-4 kind of Execution which'muſt be in B.R. In Onulke- 
ry's Caſe, 1 Go. 512.and 2.Cro.534-the Court here ſends a Mandatory 
Writ to command them. in Ireland to do: Execution there, St. Fob 
verſ. -Crmmin, Jelv, 118, 119. 4 Inſt. 72. If Writ, be abated in 
CB. and;Error brought in B. R, and the Judgment be reverſed, 
ſhall proceed in B. R. and .1 Rol{s 774. to the ſame effeft, Greer 
verſ. Cole. 2 Saund. 256. The Judges Commiſhoners gave the new 
ment., 'Tis true, ''in-Dyer 343: the opinion was that he was 
only reſtored to his Aftion, and then Writs of Error were not ſo 
frequent, -- The Judgment may-be erroneous for. the Defendant, 
and yet no reaſan to givea.Judgment-fot the Plaintiff, as in Slo- 
comb's Cafes; .1 Gros 442+ the Court gave a new Judgment for the 
Defendant; therefore it rly belongs to the Court, which doth 
examine the:Error, to give the new | => <a the Record is re- 
moved, as Fitzh. Nati Brev. 18, 19.” on falſe Judgment in anci- 
ent Demeſne'3.v. 33 Her.-6,/ 30. and Griffin's Caſe in Error on a 
quod ei deforceat, in 2 Saunders 29, 39. new Judgment given here. 
In the Caſe'of Robinſon and Wolley in':4 Keeble 821. Ejedtment, 
Special Verdi&, Judgment reverſed in the Exchequer Chamber; and 
they could never get Judgment here,, the Court of Exchequer 
Chamber not having given it : andin the principal. Caſc,after ſeve- 
ral Motions in the Court of King's Bexch,the Rewittita not being 


entred there, a Motion was made in Parliament upon this Matter, 
and a new Judgment was added to the Reverſal, that the Plain- 
tiff ſhonld recover, &c. 


Dr, 


by Dr. William Oldis Plaintiff, 


- Dr. William Oldis Plaintiff, 
| | Verſus | 
Charles Donmill Defendant. 


Wi" of Efror to Reverſe a Judgment in the Court of Ex- | 
, affirmed upon a Writ of Error before the Lord 
Chancellor, jy oY The Cafe upon the Record was thus; Doxmille 
declares in the Exchequer in placito tranſgr © contempr,, "&c. for a 
Proſecution contra regiam prohibit, and ſets forth Magna Charta 
that »nullus liber homo, &c. that the Plaintiff is a Freeman of this 
Kingdom, and oper wer enjoy the free Caſtoms thereof, &*c. that 
the Defendant bt frm of the Premiſſes, but d 
to vex and apprieve the aintiff, did i» Carla miltari enrici 
Duci Norfolk” coram ipſo Henrico Com Mareſcha Exhibit certain 
Articles againſt the Plan , &c. that Sir Henry St.George Claren- 
cienx King at Arms, was, 'and is King' at Arms for the Southery, 
Eaſtern,” and Weſtern Pirts of the Kingdom, ofs. from the River of 
Trent verſys An . and that the Conuſance,, Correction, and 
Diſpoſition 0 Arms, and Coats of Arms, and ordering of Fune- 
ral Pomps 'time out of mirid, did to him within that Pro- 
vince; and that the Plaintiff having notice thereof, did, without 
any Licence in that behalf had and obtained, paint, and cauſe. ts 
be painted, Armsand Eſcutcheons, and cauſed chem to-be fixed to 
Herſes., that he provided and lent Velvet Palls for Funetdls ; that 
he painted divers Arms for one Berkitead, who'had no* right '6 
their uſe at the Funera],' = did lend a Pall for that Faneral, and 
paint Arms-for Elzz,abet wierd: and arts ,and merſhaHed the Funeral and 
the like for e had publickly hanging out "ur 
his Balcony Eſcutcheons _ es, and 0- 
ther Publick Preto of ck & fo come to 
his Houſe and Shop for _— by he Defendant compelled 


_ the Plaintiff co Premiſes, Te. 
The gens ra vent om rare dzeit , That the 
@ Court of the ey os of England is an ancient 


Court, time' out of mind Eds to be held before the 
Conſtable of Feglond, a the the Earl Marſhal of Extend for the 
time being, or before the'Conſtable only when the Office of Earl 
| Marſhal is vacant; or before the Earl Marſhal only when the Of- 
fice'of Conſtable is vacant; which Court hath, time out of mind, 
had Connſance of all Pleas and Cauſes concerning Arms, Efcut- 
cheons,Gen es, and'Fiinerals within this Realm, and that no 
other Perſon hath ever intermeddlied in thoſe Pleas or Aﬀairs, nor 
had or claimed Juri{di&toti thereof ; and'that the Suit complain- 
ed of by the Plaintiff was proſecuted i in the ſaid ancient Court of 
a_ for Cauſes concerning Arms, Eſcutcheons,and Funerals: That 
by the 13 Rich. 2. 'twas enacted, that if any Perſon ſhould com- 
plain of any Plea begun before the Conſtable and Marſhal, which 


might be tried by the Common Law, he ſhould have a' Privy 
Seal 


ſu Charles Donmille Defendan. 55 
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Seal without difficulty to be directed to the Conſtable and Marſhal 
to Superſede that Plea, till diſcuſſed by the King's Counſel, if it 
belongs to that Court or to the Common Law, proxt per Statut ill 
apparet, and that the ſaid Court, time out of mind, hath been 
tint honoris & celſitudinis that it was never prohibited from hold- 
ing any Pleas in the ſame Court aliter vel alio modo quam juxta for- 
man Statut' pred' | Et hoc parat et verificare unde non intendit 
quod Curia hic placitum pred ulterius cognoſcere velit aut debeat, 
&c. 

The Plaintiff demurs, and the Defendant joyns. 

From the Exchequer Conrt this was adjourned propter difficulta- 
tem into the Exchequer Chamber, and afterwards by advice of the 
Judges there, the Court gave Judgment for the Plaintiff, which 
was affirmed by the Chancellor and Treaſurer, &*c. 
| And now it was argued on the behalf of the Plaintiff in the 
Writ of Error, that this Judgment was erroneons, and fir to be 
feverſed. 

And firſt to maintain the Court as (et forth , 'twas inſiſted on 
t. That when there was a Conſtable -and Marſhal, the Marſhal 
had equal Power of Judicature with the Conſtable, as each Judge 
hath in other Courts. 2. That the Conſtable had in that Court 
power of Judicature alone, when there was no Marſhal. And 
3. That the Marſhal had the like, when there was no Conſta- 

e. 


"That they had both equal power of Judicature , appeared by 
all their Proceedings; by their Libels'or- Bills, in the Caſe of 
Join Keightley Eſq. againſt Stephen Scroop : The Libel is, Iz the 

ame of God, Amen. Before you my Þords the Conſtable and Mar- 
ſhit of woe in your Court of Chivalry, 'and prays that the ſaid Ste- 
phen, by their Sentence definitive, may be puniſht, 1 pars Pat. 2 Hen. 
4.. 7. And the fame Stephen hibelled againſt Keightley to the 
thrice Honourable Lords the Conftable and Marſhal of Eneland. 
So the Libels were-dired&ed to both, - and both fate judicially. 

The ſame appears by the Sentence”or Judgment given in that 
Court : Bulmer libelled againſt Bertram Uſau coram Conſtabulario &+ 
Mareſchallo qui duellum inter partes allocaverunt & aſſignaverunt locum 
& tempus, Rot. Vaſcor 9 Hig. ne.14 It doth likewiſe appear to be ſo by 
the Appeals from their Judgments tothe King ; they are both ſent 
to, to return the Rolls of their Judgments, Rot. Clavſ. 20 Edw.1. 
*. 4. In the Appeal brought by Sir rt Groveſnor againſt R3- 
chard Scroop; *tis' upon the Sentence given by the Conſtable and 
. Marſhal in the Suit before them concerning a Coat of Arms, Rox. 
Clauſe 12 Rich. 2."m. 4. Appeal-by Boxd verſ. Singleton , 'tis in a 
Cauſe of Arms in our Court before our Conſtable and : Marſhal, 
wherein Sentence was given by them, ''1 pars Pat. 17 Rich.2. m.12. 
Thus it appears by a Commiſhon for the! Execution of the Office 
of Conſtable of England, Committimus 'vobts officium. hujuſmodi 
Conſtabularii ad querelam Thome Moor in hac parte una cum Ed- 
mundo de Mortimore Mareſchallo Anglie' audiendun ; ſecunda 
pars Patent 48 Edw, 3. n.20. ##-dorſo.” As alſo by a 'Claim at 
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tice of Fart Marſhal of Eng/and, to: hold IT Canlta- 
ble, aid to! hold: Pleas-before: them: z; and, Copics, of theſe Pre- 


cedents were {aid 'to-have been ready in, Court, ../. ,,; - __ 

Further, to prove the'joynt Authority, were cited ſeveral. of. 
onr Old Books; 48 Edw. 3. fol. 3. in 'a. Caſe, of. Debt, upon! an. 
Indenture by which P. was retained by the Defendant, with two. 
Squires of Arms for the War in F#ance - Belknapp' ſaid, of fach 
Matter this-Court cannot have conufance,” but 'tis triable before 
the Conſtable and Marſhal. .-In the Caſe, of Poxztney and Bouy-, 
my 13 Hen; 4.4. the Court of Kinp's Beneb call. it, the Court. of 
the Conſtable and Marſhal : And in--37 Hen. 6.3. upon another, 
octahori,, Priſot faid, this Matter belongs: to. the Conſtable. and 
Marſhal : And Coke 4 Tnſb.:225, fays that they are both, Judges.of 
the Court : and that the Conſtable ſometimes gave Sentence, 1s; 
no: Argiment that the' Marſhal was no Judge with hum 5. it only 
_— him the Chief, who jn nioſt Courts doth uſually, give the 

wle{ Nor-is the Earl Matſhal's receiving, Writs from the Cony; 
ftable tor execute his Commands, any Argument that he (its thege! 
only as a Miniſterial Officer, and.not. as a Judge ; for. he:may, þe. 
both; 4s in many Corporations ; Mayors! are .Jndges of the 
Court, and yet have the: Cuſtody of their Goals too, and {o- 
have the Sheriffs of London their Cotapters; tho' they {trigtly are 
Judges of their ſeveral Courts. ++]; 4 1 lis 


2. During-the. Vacanty.a6f- the Earl. Marſhal's | Office ,. the! 
Conſtable glont had tlie-Judicature $. as-.in 11 Hep.;7;- on Hol 
roed-day; the Egri of Derby being then; Conſtable, of. England, 
ſate and ve. Judgnient 4ldhe/ in .a\Cauſe between Six Thawas. 
Aſhton and Sir | Piers! Leigh upon a:Coat bf [Arms 1 buc this nerds; 
no Proof, 1ihoe 'tis contthded on the; Ether ſide,-.that the Cour 
doth belong only to the Gonſtable: 12 1!) hg iT 

VOLDESIL& CT 28; w 0 JH0L&% 5, | © 26 [aw 121) 

2: 'T was argued, that-theEatl, Marſhal hath ſet aloge and giyen 
julginetty and to prove. that, :it yyas. {gid, this\ Count was held, 
when thete was-rio Conſtable,  Tbomwas Howard, : Duke of 
Norfolk, Lord High Treafarer'and-Eatl Marſhal of fj-g/gnd, who: 
Died 16' Her, VIII. and-nest after; him,; befote Charles Brandon, 
Dake of Swfol}, then Eari-Marſhal,; who Died 37 Hew.. VIII. at- 
ter him;:thte Court was:;hild and Sentences given by [i homes Ho- 
ward, Duke of Norfolag who Uitd in 1 512.and after him, im 
the 4 Bf;z the. Earl af Efexe; ſat Earl Marſhal, and, beard and 
determined: Cauſes judicialiy, rand the chief Judge; {at thea-as 
Afianc'with him an-Cbund; aoil then after the Death of the Hart 
of Eſſex; \itwathn Commiſliontewmy. Lord Treaſurer Burltigh,, 
2rd; others,» and then the great Geof Sir. Mitchell, was heard 
and determined, 'atwhich, fevetal Judpts affiſted,-and the 'Sen- 
tice of. Pegredation wes exeaitedt upon. lim, 26. 34pril,: 16 Oe 

| an 
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3 werſr Charles Dommilke: Defendant. 


and then was Cited the Caſe of Pool and Radbead 12 Fac. 1. 1 
Rolls Rep. 83. where 'twas held, that the-praper remedy tor Fees 
of Knighthaod was, to. ſue tothe Earl Marfhal 3 and Coty ſays in 
the-ſame Caſe, 'the Common-Law does not_ give remedy, for pre- 
cedency, but it belongs to the Earl Marſhal : And fince that in 
Parker's Cafe, which was. 20 Car. H. Syd, 353, the. Earl-Marſhal 
was agreed to have the abſolute determinatian; of matters: of Ho- 
nour in the Court of Chiualyy, as much as the Changellog hath in 
matters of Equity : And the Error on. the ather fide, was 0cca- 
Ganed by not diſtinguiſhing between the Ancient Jurifdittion of 
this great Court at the Cowmon-Law, and the Juriſdiftiqn given 
to the Conſtable and Marſhal under thoſe names by Statyte : for 
the. latter cannot be executed by one alone; and that-diftintion 
anſwers the Aurbority in x Jl. 74, which-grounded the miſtake, 
that there is no Court of Chivaby, becauſe there's no 'Cenſtable, 
whereas, the rcafon why in $w Francis Drake's Caſe, themat con- 
ſtituting of a Conſtable Glenced the Appeal, was from he 1 Hew. 
IV,. Cap. 14. which orders-all Appeals of Murder committed be- 
yord Sea to be before the Conſtable andiMarſbat by, name : - But 
theAncient Juriſdigion of this Court by Mrfrgwen. WAA both 
the Conſtable and Marſhsl were Judges leverally gr toggther, and 
which each of them did and cold hold alone, remains; (till as 
much in the Earl Marſhal alone, as it ever was in him; and. the 
Conſtable. 

Then it was argued that no Prohibition lay te this Cgurt, ; be- 
cauſe none had ever been granted, and yet greater occaſions then 
now can be pretended, by reaſon of the large Juriſdiftion, which 
this Court did -in Ancient tune exerdiſe.;' many Petitions were 
frequently preferred in. Parliament Complaining of .the Inr 
caroathments of this Court in Edw. I. Edw; HI, Rich, Us Her; IV. 
and Hey. Vith's time, as appears in 4: nil; 125.2 Her. IV, num. 
79::and 99. 1 Rot's Abridg, 527. and.” yet; no Probibition gran- 
ted or moved for ; which, pwr, to: Littletow's' Text is 2 ve- 
ry ſtrong Argument, that it doth not He, -;. [36539 þ4 

- The Statute of 13 Rich. II. 2. is an Argument againfſt it, ber 
cauſe after ſeveral Complaints of the Incygaghments ob this Court, 
another remedy is given, which had been needleſs; If this had 
been legal : nay, it ſhews the Opinion of the Parliament, that 
there was no other way of relief : and ſoon after the making of 
this Statute, in the ſame Reign two Privy Seals were, ſued upon 
it :- in the Caſe of Poultney and Barney; 13 Hen. IV. 4. 5. 

Beſides, this might be grounded onthe Antiquity and greatneſs 
of this Court : for as to: the ſubject aatter of it, tis by 4 
tion a Court for determinipg/ matters of Honqur, to preſerve | 
diſtinGion of degrees and quality, of which .no ather Courts 
have Juriſdid&ion ; and the right and property in'Honours and 
Arms is as necellary to be preſerved! in a Civil Government, as 
that in Lands or Goods. Then 'twasiuntged that this Court hath 
Juriſdiction..even of Capital Offences, 4s extent hs large, 'tis 
throughout the Realm, even in Counties Palatine, even FRO 
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Dr, William Oldis Plaintiff, 


the Seas 3 its manner /of proceeding is different, in a Summary 
way by Petition, its trial of Fatt may be by Duel as is home 25. 
though the Statutes of Her. VIII. impower Commiſſions for trial 
of Treaſons Committed beyond the Seas, yet this Court doth and 
may ſtill take Conuſance of ſuch Cauſes, 4 [»ſt. 124. Its Sen- 
tences /are only 'reverſable by and upon Appeal to the King, no 
Writ of Error or falſe Judgment lies upon any of them, which 
ſhews the- greatneſs of the Court, and the difference of its Juriſ- 
diction from other Courts ; which may be ſome of thereaſons, 
why no Prohibition was ever granted to it, and why the Parlia- 
ment of Rich. II. gave the Remedy of a Privy Seal : wherefore 
it was prayed that the Judgment ſhould be Reverſed. 

On the other fide, it was argued by the Council, in behalf of 
the Plaintiff in the Original Action, that this Judgment ought to 
be affirmed, and it was after this manner, there ſeem three Que- 
ries in the Caſe; 1.1f any Prohibition lies to that Court ; 2.If any 
Cauſe here for a Prohibition; and, 3. If there be any ſuch Court 
as that before the Earl Marſhal z but another doubt was raiſed, whe- 
ther any of theſe Queſtions could be ſuch upon this plea, which 
is-concluded to the Juriſdiftion ;- for that ſeems to make only 
one doubt';-whether the Court of Exchequer could hold Plea of 
an Attion for proceeding contrary toa Prohibition already gran- 
ted ; but[this was waved, and then it was argued, 


- 2.” That «Prohibition doth liets this Court of Chivalry, in 
caſe it exceeds the Juriſdicion proper to it; and it was agreed, 
that the Office of Conſtable is Ancient, and by Cambder is held to 


have been 3n Ure-in this Kingdom, in the Saxor's time, though 
the Office of: Marſhal is bit- of a puiſue date : but however Great 
and Noble the Office is however large and Extenſive the Juriſ- 
4iQion'is,.'yet 'tis but limitted, and Coke in 4 Inſt. 123. ſays that 
'tis: dechared” ſo, by the'Statute- of Rich. II. where 'tis faid, that 
they incroached in great prejudice of the King's Courts, and to 
the great grievance and oppreſſion of his _— and that their 
n 


proper Bufineſs' is ta-have conuſance of Contradtts and Deeds of 
Arms,and of War out:of the Realm, which cannot be determined 
or diſcufſed by the Common-Law, which other Conſtables have 
heretofore duly and reaſonably uſed in their time z now by this 
AQ 'tis plain, what the Juriſdiftion is: Contracts and Deeds of 
Artns, and War out of the Realm, are the ſubject matter of it : 
and by Coke tis called, curia militaris, or the Fountain of Marſhal 
Law : which ſhews it: a Court, that hath its boundaries, -a Court 
that may incroach, nay, which hath incroach'd in diverſe inſtances 
belonging' to the Common-Law : And that 'tis a Court that ought 
to meddle with nothing that may be Determined in Weſtminſter- 
Hall + then there muſt be ſome way of reſtraining this exceſs and 

theſe incroachments, and if the Statute of Rich. IT. had not been 
"made; it muſt be agreed that a Prohibition would have lain, for 
elſe there had been-ng remedy, which is abſurd to affirm. 


'Tis 


verſe Charles Donmille Defendane, 


'Tis no Object on that Prohibitions are only grantable jo lote- 
riour Courts, and that this is one of the greateſt. Courts in the 
Realm, for if a Court Marſhal intermeddle with a Common-Law 
matter, eq r4tiaze, it becomes inferior ang may be controwled : 
There needs; ag conteſt abqut the Superigrity gf -Courts, in this 
matter,” 'tis'the ame here, among priya Bag .he that of- 
fends becomes inferior, and ſubjedt to the Cenſure of his equal by 
otfendipg z though that Court ſhould. be reckoned ſo noble and 
great as. hath been repreſented, yet 'tis oply {o, while it keeps 
within its Juriſdiction ; Probibirians are granfable to almoſt all 
{art of Courts, which differ, from mon-Law in their pro- 
ceeding, to Courts Chriſtian, to. dy Ak iralty, nay,; to the De- 
legates, and even to the Stewar upon the Statute of 
Articali ſuper Chartas, OP, 3 That dey all not hold Plea of 
Freehold or = Toripals, ite NA B. 241, 243-. is an.expreſs Wrir 
of Prohibition, though the ve no. inch Writ, but only 
did reſtrain the Juriſdiction: 47 Nee 10 FER, is the 
Caſe in Queſtion, antecedent to the d, 

No Argumens can be raiſed from the 
diftion of this Court, that 'tis different. 
for ſo is the Admiralty and the Prerogative. 
; Objettion that upon any: Grieyance 1n-'thi 


aſt be to the or that in 
reaſon : SEES Is 
bs) 


praceeding in Cauſes, which. the Courts th; NF, 
tians, cannot hold Plea of ; a5 to the, 
. of a Will made win 3 Mangar 


inal 
uch probate belopgy, 5 nr 
i eld Plea of what belon $ to Feat, 1an Abridg 
. are ſeveral Caſes to this purpoſe : FO0PF WETP allo Gited, 1 
Fs Rep. 42- > Toſs Anas arg $4. 18 rd 1 Br rt 168, 144- 
and Herne 543. 'twas further #4, that Nhere ther: was nos 
could be any reaſon aſlig wo 'P ibition ſhould not be 


Tee wi to the Court 295 x, why when) by Exghþ,Bill it med- 
les with the Common-Law, in other manner than;its Ancient 
oper Jurildiction doth ow, and ſeveral Agha 

oh to countenance that 

Then was conſidered the rlogo of Prohibxtions i in general, that 
ney were to preſerve the-right of fe pgs Crown an _ 

the eaſe = quiet of the tw3s the Wixda 

Policy of the Law, —_ preſerved rr 
thing runs in its right Channel, — to te Org Jur 
diction of every Court, that by the {ame reaſon one Court might 
be-allowed to incroach, anather might, w could produce 
nothing but confuſion and diſorder in the Adginifration of Ju- 
ſtice z that ia all other Writs of oy pa Þ, e i yegttion | is 
and with Truth, is prejudicina carowe R men partis, 
and both theſe are declared to.he the. c 45G this Courts 
exceſs or incroachyment of Juriſdition,even by their qwn Statutes: 


and, when the reaſon is the ſame, the remedy ought to be Lu 
ut, 
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'Dr. Wiltiam Oldis Dlantiff, 


Bur, it + farh been NO Pet: That the Statute appoints a Privy 
$-a1 for to: @-. and therefore no Prohibition ; to this 
it was Aon ha this A& doth not take away the force of 
che-8 Rich, H. mentio tied ifi' 4 Inſt.725; which reſtrains the Con- 
ſtable and "Marſhal frot'med1in with any Plea,” which concerns 
the Cc Law, and if 4t fad a limitted JuriſdiQion by the 
Common-LaW ;' or'*by” that 'Stariite;, the ſnbſequent Statute 
which $4 NT further Remedy for to reftrain them, did not take 
away that which they had before ; and; eve Body muſt agree, 
ack w te an Act of” Parliament 1 {trains a Turifdidtion, ſuch'AR 
warfanits' 4 Prohibition, - -incafe that *reſtraint be” broken or ex- 
ceeded 3” ris fo'in' caſe of a limited? Power at the Common Law, 
but much more ſo uport'a Suente, 23 77: 

Beſides, 'the latter Statute which gixes a Privy Seal; doth not 
Repeal or at the Law then inbeing, 'tisan Affirmative Law,and 
that * etdm or' never works any change or alteration in what was 
before, to A then by Addition or Confirmation ; and in 
truth. this | a further- remedy, 'and is far from declarin 
Prohibitto Seen to fre: the” meaning might be to give a Prvy 
Seal itnrfedrately, eyeriinvacation time; the preamble complains 
{d'mnctf'of the” Grievarjces,” that it cannot be ſuppoſed to Deſign 
an bw, in tem, orto prevent the reſtrarnt. 

E Ne & J and the ik WU. anexceſs of Juriſ- 


uſerped 25 in thisC3(e, will any Man ſay, that 


bi of? would not the have 1:ns and if it would, can an 
y;tha the'Statute e plea ed,doth' take it away,orProhibit ſnc 


Writ of Prohibition * And the 11 "Her. IV. 24. ordains that' all 
the Statates'conce fnjng the Court of: Conſtable and Marſha}, ſhall 
be duly obſerved ; '/and if fo, the 8-Rich. IT. as well as the 5 
Rich. 1E. aye within that ordinance ; and if ſo, a Prohibition lies 
as well-as aPrivy Sel; and both are little enough to 'keep that 
Court  wifhin | its due bounds and limits. 

2. Tt was argned; "That the proceeding upon theſe Articles, was 
af internieUli} with aſubjeCt matter properlydeterminableat Com- 
mon-Law {here's no'contract or deed of Arrns,' no Miſ-behavi- 
our in War, nothin ng of that nature, which their own Statnte ſays 
+ belongs'to: them : »fhworth's TI. Vol. 1054. he frequented the 

Court for four years together, he'obſerved no Caſes there but for 
Words,” and one or two 'as Delaware's Caſe, - about abuſing an 
Honourable Family; by aſſuming to be a branch thereof ; _ here's 
no ſuch thing , bat expreſs Articles for exerciſing of a lawful 
Trade ; 'tis not #anſq armorun,it doth neither concernWarlike mat- 
ters, nor Honour ; a Funeral Ceremony can never be within their 
Power ; this is'a plain Accufation for a wrong to one of their 
Officers z the Articles charge,that Sir Henry S. George by his Office 
within'his Provirice, hath the ordefing of theſe matters, and the 
party hath medled therein without his Licenſe : ; he ſays, 'tis law- 
ful, and the exerciſe of a lawful employment ; they ay, 'tis 0- 
therwiſe, — it belongs to another Man's Office ; w_ ewas 

admitted 


werſu Charles Donmille Defendant. 


ot 


——_ 


admitted by the Council for the preſent to be ſo, that Sir Herry 
was an Officer by Letters Patents under the Great Seal of England, 
(which by the way, makes the Office and rights of it to be of 
Common-Law Contiſance) and the Patent is ſet forth at large in 
Prinne, on 4 Inſt. 64, 65. and that the King at Arms hath ſuch 
2 right, yet if any Man intermeddles or incroaches upon that Of- 
fice z 'tis not a breach of the rules of Honour, and not relating 
to Arms, but a plain injury at Common-Law, and an Action lies 
forit, as it doth for the diſturbance of any other Office or Fran- 
chiſe. 


In 4 sf. 126. 'tis ſaid, that they do upon requeſt Marſhal Fu- 


nerals, but ſuppoſing they alone ought to do it, then an Action 
lies : This is merely a queſtion, whether the Letters Patents do 
carry ſuch a ſole priviledge, ſuppoſe mul tiel record be Pleaded 
to them, when Bleaded or Inrolled, and without producing 
them, ſuppoſe ox conceſſit Pleaded to them when produced, 
how ſhall theſe iſſues be tried : Suppoſe they awarded a ſatisfaCtion 
to be made to Sir H. $. by the gift of a Sunim of Money ; and 
he ſhould afterwards bring an Aion at Law for the ſame Caule, 
will the proceeding in the Court of the Earl Marſhal be a barr : 
The Fat alledged in theſe Articles comes within none of thoſe 
particulars ſuppoſed to be belonging to this Court, in 1 1ſt. 
39T. 

It matters not, whether theſe were publick Funerals as was que- 
ſtioned in Parker's Caſe, Sid. 352. and in 2 Keble, 316. 322. 
but the Query here is, if this be a point of Honour, or whether 
it be not about the right of an Office ; and if it be the latter, they 
have no Power to determine it. - 

The Heralds are Officers attendant upon that Court, but it doth 
not follow, that that Court can judge of the nature dr extent va- 
-lidity or tion of their Letters Patents ; no more than the 
Court Chriſtian can try the right or Freehold of a Chancellors or 
Regiſters Office. The Earl Marſhal cannot Licenſe the — 

_ In prejudice of the Heralds, or acquit the party if does it, 
ſtill ſtands liable at Law ; the Herald hath a Freehold in it, and 
tay bring his Attion notwithſtanding. 


Then, 3. 'Twas argued, that admitting that no Prohibition 
did lie to the Court of Honour, or that there was no cauſe for 
ſach Prohibition, yet it ought co be granted to this pretended 
Court, which is not within their Statute. The true Court is be- 
fore Conſtable and Marſhal, it is a Court by Preſcription, and 
cannot be altered but by A& of Parliament : All our Books 
which deſcribe the Court, mention it to be before both, [zſt.125. 
Crompt. Juriſdiftion, 82. 1 Iſt. 74. Stamford. 65. The Conſta- 
ble is the Chief, and ſo are the Old Books, and 37 Her. 6. 20. 
expreſly before the Conſtable and Marſhal. - The Statutes which 
mention the Court, do all take notice of it, as held before both : 
the 8 Rich. 2. and that which they Plead, do deſcribe it ſo: w_ 

K e 
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'Dr. William Oldis Plaintiff,” 


| have the Amerciaments and Fortfeitures of all nos who do, 
(hal ; 


the 1 Her. 4. Cap. 14. the 13 Hen,4.4.5. all Attainders are Plea- 
ded to be before both.- | 
Cambden (who was an Herald) in his Commentary de Etyrals- 
gio, antiquitate G officio Comitis Mareſchalli Anglietql.87. "us puby 
liſhed at the end of his Latin Epiſtles, which are in 4to, Pri 
for Chiſwel, 1691. he endeavours to advance the Office of Earl 
Marſhal, and. ſearches for the Etymology, and. after all, makes 
him but an Harbinger, and. tells us when the Title Marg/challus 
Anglie was firſt uſed, and how it hath been enjoyed, and 
whom, and of what Families, and afterwards gr. leſſens his 
Character much, and derives the Office of Marſhal of Emgland 
from that of Marſhal of the Houſholg, which he deſcribes to dif- 
advantage, the ſame 1s Hikewiſe in Fel lib. 2. cap. 5+ a 
But this is obſervable, which Cambder ſays, that £ reateſ(t 1n+ 
creaſe of the Authority. of this Office hath been, ſince = were 
no Conltables, for the Kings ſince that time have referred many 
things to them, which in former times were proper for the Cans 
ſtable z neither had the Marſhal any;precedency in reſpect of his 
place, until King Her. 8. Arno 31. by Parliament Aſlgned him 
place next to the Lord Conſtable and before the Lord, Admiral ; 
all which, ſhews that the Earl Marſhal never had that Authority 
time out of mind, to hold this Court before himſelf alone, - as 19 
pretended, during the vacancy of the Office of Conſtable. 
In November, 1640. 'twas Voted by the Houſe of Commons, 
4 report from a Committee of ſame. of the greateſt Mem- 
bers of the Houſe, Selder, Hollis, Maynard, Palmer, Hide, &, 
that the Earl Marſhal can make no Court without the, Conſtable, 
and that the Earl Marſhal's Court.is a grievance, Ryfbworth 2 Vol. 
1056. .Nalſor's 1 Vol. 778. | A 
- Spelmaz in his Gloſſary, verbo Mareſchallas, ſeems to ſay, *twas 
officium primo Servile, and that he was a meer Servant to the Can- 
{table, and gives much ſuch another account of it, as Cambden 
doth : and pay. 403. is an Abſtradt or rather Tranſcript of all 
that is in the Red Book in the Exchequer about the -nature of 
this Officez and there 'tis ſaid, that if the King be in War, then 
the Conſtable and Marſhal ſhall hold Pleas, and the Marſhal ſhalb 


break the Commandments of the Conſtable and Mar and 
then it was further alledged, by the Councel for the Defendant, 
in the Writ of Error, that they knew of no Statute, Record, ox, 
Ancient Bogk of Law or Hiſtory, that ever mentioned the Fart 
Marſhal alone, as having Power to hold a Court by himſelf: Sw 
that taking it as a Court, held before an incompetent Judge, a; 
Prohibition ought to go.,.and the Party ought not. to be put to 
his Action, after he has. undergone impriſonment and paid his, 
Fine, ſince it hath: the ſemblance of a Court, and pretends to act 
as ſuch ; and if it be a Court before the Earl Marſhal alone, in 
caſe it exceeds, the Juriſdiction proper to it, a Prohibition lies e1- 
ther by force of the Common-Law, which ſtates the boundaries 


and limits of that Juriſdiction, or by force of the Statute - S 
+ ich. 


Smith & Ux' &c. 


Rich. 2. which is not repealed by the ſubſequent. Law in that 
Reign, and if ſuch Prohibition do lie in any Caſe, that here was 
cauſe for it, the ſubject matter of the. Articles being only a wrong 
(ifany) to a private Officer, who had his proper remedy at the 
Common-Law ; and therefore it was prayed that the Judgment 
ſhould be a ftirmed, and it was affirmed. _ 


Smith &: Ux' 
Verſus - .. | 
Dean and Chapter of Paul's London, aud Lewis Rygle. 


A Ppeal from a Decree of Diſmiſſion made by the. ord. effreys, 
A _ Bill was to compel. Sion ane by the 2 
the Mannor to receive a. Petitipn.in nature .of a Writ of falſe 
Judgment, for Reverſing a common recovery ſuffered in the Man- 
hor Court, in 1652. whereby a, Remainder.jn Tail, under which, 
He Plaintiff, claimed was barred, ſuggeſting, ſeveral Errors, in the 
proceeding therein : And that the,{: Rs might be comman- 
ded to examine the ſame, and Flag (A tek Ag af; 7c 
To this Bill; the Defendant le demurred,- and .the Dean 
. and Chapter'by Anſwer, .mſiſted, That /twas the firſt, Agiempe of 
this kind, and of dangerous conſequence, and therefore conceived 
it not fit to proceed on the ſaid Petition, unleſs compelled there- 
to. by courſe. of Law : That Rxgle being the Perſon congerned. in 
intereſt to conteſt the ſufficiency of the Conimon-recovery, they 
d the Court would hear his defence ; and; deterning & therein 
before any / Judgment were given againſt them, . and 1 at. they 
_ Las $ ol the Mannor, an ready fn ONT, c..and 
that 'their rights might. be preſerved; This demuxrer was 
CT dnad ſtand” | E WE ur vs Sr" 
,- And now. it was inſiſted on. by the-Council with kb Appellant, 
that this was the only Remedy which they had, that, no Writ 
of Error or-falſe Judgment lies for Reverſing of a, recovery or 
Judgment obtained. in a Copyhold Court, that the only method 
was a Bill or Petition to the Lord,. in nature of a' Writ. of falſe 
Judgment, which of common right he aught to receive, and to 
. cauſe Errors and defedts in ſuch recovery or Judgment to be ex- 
amined, and for this were Cited Moore 88, Owen 63, Fitſ. N. B. 
12.'1 Inſt. 60. 4 Rep. 30. is ſuch a Record mentioned to have 
been ſeen by Ferner, where the Lord upon Petition to -him had 
for certain Errors in the proceedings Reverſed ſuchJudgment given 
in -his own Court, 1 Rol's Abride. 600, Kitchin. 5 1 Rof's 
Abridg. 539. Lanc. 98. Edward's Caſe , Hill. 8. Jac. 1. by all 
which, it appears, that this isan glowen.ahg the only ' Seay ; 
2 en 
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Smith & Us" 


Then it was argued, That in all Caſes where any Party having a 
Right to =, 4 Freehold Fſtate,is barred by Judgment,Recovery, vr 
Fine, ſuch Party of common Right miy have a Writ of Error, 
if the ſame be in a Court of Record ; and a Writ of falſe Jud 
ment, if in a Court Baron or County Court, and reverſe ſac 
Judgment, Recovery, or Fine for Error or Defect : and there 
can be no reaſon afligned why a Copyholder (eſpecially confider- 
ing the great quantity of Land of that Tenure in Exgland) ſhould 
be without remedy, when a falſe Judgment is given ; and the ra- 
ther, for that in Real Adions ( as this was) the Proceedings in 
the Lord's Courts are according to thoſe in Weſtminſter-hall ; and 
now tho' a Common Recovery be a Common Aſſurance, yet it 
was never pretended that a Writ of Error to Reverſe it was refu- 
ſed upon that pretence ; and if the Lord of a Mannor deny to 
do his Duty; "the Chancery hath ſuch a Superiour Juriſdiction as to 
enjoyn him thereto, [Tis the Buſineſs of Equity to ſee that 
Right be'done to all Smtors in Copyhold Courts , Fitch. Abridg. 
Swbpena 21.2 Cro. 368, 2 Bulitr. 336: 1 Rolls Abridg. 373. Ian 
Erronedus Judgment be given in' fuch Court of a common Per- 
ſon's, in an A in the Nature of a- Formredon, a Bill may be 
m Chancery in nature'of a falſe Judgment to Reverſe itz and 
Lanc. 38. Tanfield fays that be was- of Counſel in the Gaſe of 
Patteſhall, and that it was'{ decreed, which is mach more then 
what is here contended" for; and tho* Common Recoveries are 
favqured, and have been ſupported by ſeveral AQs of Parlia- 
ment ; 'yet.no Parliament evertho ht fit to deprive the Parties 
boutd”Vy" ſich Recoveries, of the” benefit of a Writ of Er 
ror. . we 56k G0 aka c aig ; 5 aft eric 
"On thi ther fide, *tyas, nr " Ine defence of the Difmiffion; 
Thiat die Perfon whoſrfered this Recovery had a'power over the 
Eſtare, that ſhe might both by Law #nd Conſcience', npon a Rei 
covery,.difpoſe of it. as ſhe ſhot{@ think fit ; that ſhe hath-fuf! 
fered a Rec# c- and that it was ſuffered according to the cuftom 
of the Mitmor, the' not according to the form of thoſe ſuffered 
in Weſtminiter-ball : That the ſuffering of Recoveries in any Coure, 
and the Methods of proceeding in them, are rather 'notional'then 
real things; and in the'Common Law' Courts they are taken nos... 
tice of, nat as Adverfary Suits , but as Common Afurances; fo 
that even there, few Miſtakes are deemed fo great, but what'are 
remedied by the Statute of Jeofajtes, or will be amended by ' the 
Aſſiſtance of the Court**” And: if it be fo in the Courts at Weſtwie- 
fter, where the Proceedings are more folemn , and the Judges are . 
Perſons of Learning and' Sagacity, how mnch rather ought this to 
ftand, which was faffered in 1652. during the Times of Diſor- 
der, and moſt Proceedmgs informaFand in the Ergliſh Tongue, 
tn ſuch a mean Court where are few Precedents to guide thety : 
where the Parties themſelves are not empowered to draw uptheir 
own Proceedings as here above; but the whole is left to the 
Steward, who 15 a Stranger to thePerfon concerned; and _ 
ore 
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verſus Dean and Chapter of Paul's, &«. 


fore 'tis hard and unreaſonable, that Mens Purchaſes ſhould be 
prejudiced by the Ignorance, Unskilfulneſs, or Diſhoneſty of a 
Steward or his Clerks 3 that there is ſcarce one Cuſtomary Reco- 
very in England, which is exattly agreeable to the Rules of the 
Common Law ; that the queſtioning of this, may in conſequence 
endanger multitudes of Titles which have been honeſtly purcha- 
{ed, eſpecially.fince there can be no aid from the Statutes of Jeo- 
failes, for they do not extend to Courts Baron. 'Twas further 
urged,. That there was no Precedent to enforce Lords of Mannors 
to do as this Bill defired ; that the Lords of Mannors are the ul- 
tinate., Judges of the Regularity or Errours in ſuch Proceed- 
ings; that there's no Equity in the Prayer of this Plaintiff; that 
if the Lord had received ſuch Petition, and were about to proceed 
to the Reverſal of ſuch Recovery, Equity ought then to interpoſe 
and quiet the Poſſeſhon under thoſe Recoveries : That Chancery 
ought rather to-ſupply a DefeCt in a Common Conveyance ( if a- 
ny ſhall happen). and decree the Execution of what each Party 
meant and intended by ,it, .much rather, than to affiſt the annul- 
ling of, a'Solemn Agreement, executed according. to Uſage, tho' 
not, ſtrictly conformable to the Rules of Law. For which Rea- 
ſons it-was prayed that that Appeal might be diſmiſſed, and the 
Difmiſſtion/below confirmed, and 'was accordingly adjudged ſo. 
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-A Ppeal fram a Dectee of Diſmiſhon in Chancery, - the Caſe was 
{\ to this effett ; The Earl of Warwick, upon Marriage of his 
Son, ſettles part of his Eftate upon his Lady for a Jointure, and 
after failure of Iſſue Male, limits a Term for 9g years to Truſtees 
to be diſpoſed of by the Ear], either by Deed or Will : And for 
want of ſuch Appointment; /then in truſt for the next in Remain- 
der, and then limited the whole Eſtate in ſuch manner, as that 
a third part of a Moiety thereof came to the Lord Bodwyn ( the 
Appellants late Husband) in Tail general, with the Reverfion in 
Feeto the Earl and his Heirs. The Son died withour Ifſue, the 
Earl by his Will appoints the Lands to his Counteſs for ſo many 
years of the Term as ſhe ſhould live, and to her Executors for one 
year after her:Death, and charges the Term with ſeveral Annui- 
ties, ſome of which renin in being. The Reſpondent's Father 
purchaſed part of theſe Lands from the Lord: Bodeorymafter his Mar- 
riage, and had the Term- aſſigned to tim, The, Lord Bodewyw 
dyes, the Appellant brings her Writ of Dower in C. B. the Re- 


ipondent pleads the Term for 9g years z and ſhe ——_ 
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Bill, praying that ſhe may, after the diſcharge of the Earls Incuin- 
brances, have the benefit of the Truſtas'toa third of. the Profits 
of this Term ; and upon hearing the Canſe, the Lord' Chancellor 
ſaw no cauſe to give Relief, but diſmiſſed her Bill. There wete 
many Particulars in the Caſe, and many Proceedings before, b6th 
in Law and Equity ; but this was the whole Caſe as to the general 
Queſtion, Whether a Tenant in Dower ſhall have the benetic'6f 
the Truſt of a Term which is ordered 'to attend thethheritance-! 
againſt a Purchaſer after the Marriage ? The- Lord'Chancell6r 
Jefſryes bad been of opinion with the Appellant | but © the Gauſs 
coming to be heard again, ' a Diſmiſtton was-decteed; and now-it 
was argued againſt the Decree on behalf 'of the Appellant, that 
quity did entitle her to the-Thirds of this Term ; that'a Tenant 
by the Curtefie is intitled to it, and br-the ſame reafoir 'a Tenant 
in Dower; that the Term created'by the Settlement; was to at® 
tend all the Eſtates limited by that Setttement , | ahd' in'-Fruft:for 
ſach' Perſons as ſhould claim under it, which the Appellant doth 
as well as the Reſpondents ; that it-was in confequence' to attend 
all the particular Eſtates carved or derived from the others; *rhe 
Term was never in its creation deſigned for this purpoſe; to! pte: 
vent or proteCt againſt Dower ; that in the Caſe of Sze// and Clay, 
the Tenant in Dower had it in Chancery againſt th&@Heir at Law, 
and that this was the ſame Caſe, a Purchaſer with notice of that 
Incumbrance of Dower, the Vendor being then married ; this was 
an Eſtate of which the Husband, was full Owner, and received 
the whole Profits; that in proportion, 'tis as much a Trult for her, 
for her Thirds during Life, , as it is a(T.cult. for the Reſpondents 
for the Inheritance ; ſhe claims under her Husband who had the 
benefit of the whole Truſt : If there be a Mortgage by an Ance- 
ceſtor upon the whole Eqiuty will permit her to redeem, paying 
her proportion, according to the value of her Thirds for Life ; and 
the ſame reaſo2 holds in this Caſe ; and there's no Precedent in 
Equity tothe contrary : And many Precedents in favour of Te- 
nant in Dower were cited, and much Reaſon well urged from pa- 
rallel Caſes,” to entitle the iLady to trey-proportion of: the Truſt of 
this Ter) 265 0 19310 17 > micil ce! | mY 
| L CY «143 3152LE 7 (16.1 : . 
- On the other (ide,”Twas faid that/Dower is an Intereſt or Right 
at the Common Law only-; that no:Title can be maintained: #0 
have Dower, but where'the Common' Law gives it, ; and thdt is 
only to have the Thirds'of'that which the Husband was ſeized of 
/and if a Term were in being, no Feme was ever let in but after 
"the determination of that'Term ; that this is the firſt pretence ſet 
up for # Dower in Equity; the Right is only: to the Thirds of 
'the Rentireſerved uponany-Term ; and-'tis a new thing to affirm, 
[that there ſhall be one'ſort -of Dower' at Law, 'and another in 
Chantery 3" tar tis,” and/always hath' been, the common received 
Opinion- v6 my ny and of all Conveyancers, that a Term 
or Statute Prevents Dower, that if a:Purchaſer can! procure it, the 
ſame becomes his Defence ;-that thisis :whit the Wiſdom of our 
(ct | Fore- 


verſus Vandebendy & af. 

Forefathers thotight fit to uſe, and tho' fome Mens reaſoning may 
render it in appearance as abſurd, yet the conſequence of an alte- 
ration will be mach more danyerous than the continuance of the 
old Rules; that ' tho' this Lady's Caſe be unfortunate, yet the 
mulrcitude of' Purchaſors, who have bought upon full confidera- 
tion, and have been adviſed, and (till conceive themſelves ſafe 
vnder this Law, will be mare unfortunate, it the Law be broken. 
Then 'was argued, That rhete could be no Equity in this Caſe, for 
it muſt be not only from the Party Appellant, but alſo againſt the 
Reſpondent, and that 'tis not , becauſe he bought the whole : 
Her Portion, het Quality, and her being a Wife, create no Fqui- 
ty as to the Purchaſer, 'ewould perhaps be prevalent again an 
Heir, but not againſt him: here's no Fraud or ill Praftiſe, &«. 
[Then if the nature of the thing be conſidered, the Demand is of 
a Right, not ariſing by — of Parties, but by Operation 
of Law ; if the former, Chancery might perhaps conſtrue and en- 
large it, ſo as tofulfil the utmoſt Intention : but here , her title is 
the Marriage, the Seifin, and Death of the Husband : And there 
never was 4 titne when, if her Lord had died, ſhe conld have 
had immediate Dower, for even the Term had been pleadable by 
an Heir of Law to a Writ of Dower : Now what doth give her 
an Equity againſt the Reſpondent ? Her Claim is by, from, and 
under her Husband, as having a Right to a Proportion of what 
he had, that is a Right by the Law : where is the Equity that 
ſhould improve or mend this Right ? Perhaps it muſt be agreed, 
That if the Husband had juſt before Marriage made a long Leaſe 
on purpoſe to prevefit Dower, atid the Woman eXxpetting the 
Priviledges which the Common Law gives to Women married, had 
ſurviv'd him, Equity might have inferpoled ; and yet even this 
was praCtifed by a Reverend Judge of Equity , Mr. Serjeant May- 
rard, who made ſuch Leaſe to his Man Bradford , the day before 
his laſt Marriage: but here is no ſuch Aftiort , *twas an old Terth 
created by the old Earl of Warwick, 

As to the Caſe of the Mortgages, The Ferite intituled to Dower 
is let in, becatſe the Perſon who is the Mortgagee hath no Inte- 
reſt but to have his Money ; atid Equity is to execute all theſe A- 
greemetits, but nievet where there is a Purchaſer, or where the 
Intereſt of the Mortgage is aſſigned tb the Here : Between her 
ſelf and the Mortgagee, ſhe cores in place of her Hiisband , and 
the Husband could redeeth, ind {0 may the Wife 3 bit againſt a 
Purchaſer ſhe has no more Equity then het Husband had, and that 
is none at all. If ſhe hath 4 Legal Title ahtecedent to the Pur- 
chaſers, as Marriage and Seifin, where there's no Tertft ſtahding 
out, that ſhall prevail, arid Equity ſhall not help the Purchaſer 
againſt her + ſo where the Parchafer hath a Legal Title as by a 
Term precedent,” Equity carihot relieve hers And wheteas it was 
objeted, That there was tto Caſe 4djudged in Chancery againlt the 
Appellatits- pretence ; the An(wer is plain, The Cortrmon Law is 
againſt itz 'and if no Ptecedenit in Equity, the Common Law 
ought to (Htid : 'Tis tothing/but Precedent that Confecrates half 
the 
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the Decrees in Equity : And no Man will ſay, that ever any Wo- 
man was endowed in Equity of a Truſt Eſtate. If a Man hath a 
Term for Ten thouſand years, and be entirely and properly own- 
er of it, tho' the ſame be equal in value to a an, for the 
Reverſion after it is worth littleor nothing, yet no Dower can 
be claimed in Equity ; nay, If the Husband be ſeized together with 
another Perſon, and not ſole ſeized, yet no Dower, even in Chan- 
cery, can be claimed againſt the Survivor : So that Equity doth 
not exceed the Rules of Law in advancing the Right of Dower. 
'Tis true, unleſs Fraud be ini the Caſe, (according to the Caſe of 
Naſh and Preſton in Cro. Car. 190, 191. ) Reliet in Equity” ſhall 
not be given againſt a Legal Title to Dower ; yet 'tis as true, that 
where the Law doth not give Dower, Equity will not, unleſs 
there be Fraud and Covin uſed to prevent it , and then common 
Reaſon enjoyns a Court of Conſcience to Relieve. If any Al- 
lowance had been in the Purchaſe, upon Conſideration of the 
Title to Dower, the ſame would have been a very material Argu- 
ment ; but in this Caſe there was none : And therefore 'twas pray- 
ed that the Diſmiſſion might be affirmed, and it was ſo. 
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Rit of Error, to Reverſe a Judgment given in the Court 
of Exchequer, and affirmed upon a Writ of Error in the 
Councel Chamber before the Chancellor, with the Aſſiſtance of 
the two Chief Juſtices. The Caſe upon the Record was only this ; 
One Allen outlaws ene Clerk, in Debt on a Bond in Mich. 1690. on 
the Seventh of Far. 1690. by virtue of a Special Capias utlagatum, 
and inquiſition thereupon, ſeizes Clerk's Lands into their Majeſties 
hand. In Hilary Term following the Outlawry and Inquiſition 
are certified into the Exchequer, and Alen obtains a Leaſe under a 
Rent. In Mich. 1692. Baden comes and pleads that in Mich, 
4 Jac. 2. he recovered a Judgment againſt Clerk for 1080 |. that 
in Trinity Term 1691. he took out an Elegit, and had a Moiety 
of the Lands las and therefore prays that an awoveas manus 
may beawarded. Mr. Attorney replies, That the Lands were 
ſeized by virtue of the Outlawry and Inquiſition long before the 
Elegit was ſued, and therefore, &c. Bader demurs, and Judgment 
for the King. 

It was argued on behalf of the Plaintiff in the Writ of Error, 
that this tone was Erroneous, for that there's a vaſt diffe- 
rence between an Outlawry in a Civil, and one in a Criminal 
Proceſs : That in a Civil Attion, 'tis only a Civil Proceſs for the 
benefit of the Party ; and 5 Edw.3. cap. 12. the King cannot par- 
don an Outlawry at the Suit of a private Perſon ; that 'tis only 
to help oneSubject to his Debt from another ; that the King hath 

no 
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no Advantage by it,and ſo no need ot a Preference by reaſon of the 
Prerogative ; that at Common Law no Man could be outlawed ; 
that now it is purely given for the ſake of the Plaintiff z that the 
common Practiſe is to make a Leaſe, or grant a privy Seal to the 
Party: That by this Outlawry the King hath no Intereſt in the 
Land ; he cannot cut down the Trees, 9 H. 6. 20. that he cannot 
Plow or Sow ; but only colle& and receive the Profits which ariſe 
F out of the Land, Bro: tit. Outlawry 36. tit. Patents 2. that the 
King hath not the poſſeſſion of the Land , which ſhews it not to 
be a Forfeiture to the King, but it remains the Parties (till, in re- 
fpect of Ownerſhip , he may make a Feoffment, 21 Her. 7. 7. 
2 Inſt. 675. Hob. 122. by the Jadgment the Lands were bound, 
tho' the Title was not compleat, till the Elegiz was ſued outs a 
monſtrans de droit or Petition did lye, and now the ſame Matter 
may be pleaded. 'Twas further argued, Thatgreat Miſchief muſt 
follow, if an Outlawry upon Civil Proceſs may defeat a Judg- 
merit ; that Judgments with releaſe of Errors are taken and uſed as 
common Securities ; that this is moſt plainly a device to avoid 
chem ; that this can be no Security, if an Elegit may not be ſued, 
but prevented by the Party himſelf, for here it is his own de- 
fault, not to avoid this Outlawry by Appearance; that no, a&t 
of the Debtor could alter the Security, and there's no reaſon why 
his neglect ſhould : that this Conteſt is between Baden and Aller; 
and not between Bader ahd the King. Aler's Suit was but juſt 
begun, and this is meerly upon his Suit 5 If the Perſon had beeri 
taken upon this Cpias, he had been the Plaintiff's priſoner ; and 
if he Eſcapes the Plaintiff had an Action for it, Telv. 19. and the 
ſuppoſed Forfeiture is only for his Intereſt ; 3 Cro. 90g. And by 
this praCtiſe the King's Prerogative is'to affiſt one SubjeCt to de- 
ceive another : By the Law a Judgnient is preferrable to a Bond, 
and binds the Land, which a Bond doth not till Judgment upon 
it z now here the firſt is to be poſtponed, by reaſon of the _ 
ſuppoſed Prerogative, which is only a Rightin the King, for the 
aſe of the Party to have the Profits, 2 Ros Abridg. 808. vide 
Stamford 57. 1 Inſt. 30. & Hardres. 101,176! 1 Inſt:202.Latch. 
43. That the E/zgit hath Relation to the Judgment; and fo be- 
comes Prior to the King's Title, like the Relation'of a Bargain and 
Sale to an Inrolment ; and as a ſtrong Argument for it, the words 
in the Writ of Elegit were repeated and enforced,quo die Jud red- 
dit fait, which ſhewed a relation to that day-;z and conſequently 
did affet the Lands at aſtime when the King had ms Intereſt in it. 
On the other ſide, it was argued with the Jadgment, That this 
was the common Pra&iſe of the. Court of Excheqzer in this Caſe, 
that the Courſe of a Court is the Law of that rt, and to be 
taken notice of by all other Courts, that 'tis time our of mind,and 
conſequently of equal duratiori with'the Common Law,and always 
deemed to be parcel thereof ; that the Records and Experience of 
the ancient Clerks wereboth concurringto prove it the common U- 
ſage in the vans nay when Lands are ſeized into the K's hands 
by virtue of an Outlawry and Inquiſttionit was never known that 
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the King's hands, were removed by force of an Elegit ſued after- 
wards, tho' upon a Judgment precedent z that it hath been their 
conſtant pradtiſe to continue the pernancy of the Profits in the 
King, notwithſtanding ſuch Elegjt 3 that 'twould be of dangerous 
Conſequence to alter the ſame by a new Opinion ; that 'tis not ſo 
very material, whether this praCtiſe be more reaſonable then ano- 
ther , but whether it be certain and known? for if it be (o, 'tis 
much better to have it continued then changed, becauſe of the 
Confuſion which muſt follow, by ſhaking the Rights and Pofleſ- 
ſions enjoyed under the former Pradtiſe:That 'tis not in many Caſes 
ſo conſiderable what the Rule is ;. as that it be fixed and under- 
ſtood ; and therefore noreaſon to alter it, or at leaſt not without 
the uſe of the Legiſhture 5 for by the ſame colour that {ome 
Judges of Parts and Segacity ſhall think fit to ſwerve from their 
Predeceſfſors, others of leſs capacity may pretend to do the ſame, 
and ſo nothing, but uncertainty would. enſue. | | 

Bat beſides, this is not meerly a Courſe of the Court , 'tis alſo 
agreeable to the Rule and Reaſon of the Laws; Bader hath no 
intereſt in the Land 'till he ſves his Elegit 3 whereas the King's Ti- 
tle to the Land was compleat by the Outlawry and Inquiſition, 
which was prior to the Fleet z and a Judgment of it ſelf doth not 
affe& the Land, till Ele&ion made ; a Judgment at Law is only 
an Award of the Court aſcertaining of the Debt, and declari 
that the Plaintiff ſhall recover. In it (elf. it doth no more afſe& 

the Land, then a Bond ; *tis true, when.,the Suit is ended by a 

Judgment, the Party may reſort to an Hegit for his Execution , 

if he thinks fit, and can find any thing fubje&t thereto, At the 

Common Law, before the Statute of Weſtmini? 2. cap. 18. a Sub- 

jet upon his Judgment for Debt or Damages , could not have 

Execution by taking away the Poſſeſhon of - his Adverſary's Land, 

becauſe that would hinder the Man's following of Husbandry 

and Tillage, which then was reckoned beneficial to. the Publick : 

So is 2 I»ft. 394: and Sir William Herbert's Caſe,z Rep.11,12. no- 

thing but a Levari or Fieri facias 4 then by the Statute, ft in E- 

le#ione illizs, 'and Coke in his Comment on thoſe words, faith, 

After the ſuing of, an Elegit,, be can't have a Capies - So that by 

him, the ſuing out ofthe Writ, is the determining of his Eletti- 

on, .2 Init. $95: Foſter and Jackson's Caſe, Hob. 57. Even the 

Elegit it ſelf doth not (when ſued out } immediately - touch the 

Lands ;, for.if [that the Chattels be ſufficient to pay'the Debt, and 

it ſo appears to the Sheriff, -that thereby he may. fatisfie the Plain» 

tiffs Demand, then he -ought hot to extend the. Land ; and this 
appears by the frame of -the Writ, as 'tis in the Regiſter 299. 2 Inſt. 

395. which ſhews that no Title cat) be acquired-to the Land, till 

the ſame be Extended. 

The” Elegit tannot by Law have-relation to the Time of 
the Judgment ; ſo 4s to avoid the King's Title ; for relation 
is only a Fiftion, and Fittion fſha]l ;never bind or prejudice 
the King in; his' Right , mach leſs in his Prerogative z and 
no: Caſe cath _ whete a Relation ſhall conclude the King : 
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nor 1s it any Objeftion, That this is a Prerogative for the Benefit 
of a SubjeCt; for in truth, all the Prerogatives are for the Ad- 
vantage and Good of the People, or elſe they ought not to be al- 
lowed by the Law. Beſides Practiſe and Reaſon, there's expreſs 
Authority in our Books for it, as the Caſe of Mafters verſus Sir 
Herbert Whitfield 1657. Hardres. 106. And if there were no Book 
for it, the Pratiſe is enough ; for the printing of a Caſe doth 
not alter or change the nature of it : 'tisas much Authority if it 
be not publiſhed, as when it is ſo: Mafters recovereda Jacgent 
againſt Sir Herbert Whitfield, and after the Judgment Sir Herbers 
was outlawed. at another Man's Snit, and his Lands ferzed into the 
Protector shands,and afterwards Maſters took ont an Elegit,and the 
whole Court was of Opinion, that the Lands being ſeized into the 
ProteCtor's hands before the El-git was ſued out; there conld not 
be an amoveas manus awarded, altho' the Judgment was prior to 
the Outlawry z this is the fame with the Cafe at Bar ; and tho! it 
may be ſurmiſed, That this was an Opinion vented in Evil Times, 
yet 'tis well known, that excepting their Criminal Proceedings in 
thoſe Times, the Law flouriſhed, and the _ were' Men of 
Learning, as Mr. Juſtice Twifder hath often affirmed upon the 
Bench. 'Twas further urged, That Prerogative was to be favon- 
red ; that 'twas a part of the Law, 2 Inſt. 296. eſpecially when 
twas uſed, as in this Caſe, to help an honeſt Man to his Debe ; 
that confeſſing of Judgments was oftner pratifed by Fraud to co- 
ver Mens Eſtates, then Ontlawries were to defeat juft Judgments : 
That if this Judgment was juſt and honeſt, 'twas tris own defanlt;, 
not to ſue an Elegit immediately, Then were cited many Caſes to 
>rove the King's Prerogative, as Flezttmood's Cafe, 8 Rep. 171. 
ork and Athen's Cafe, Lane's Rep. 20, Hob.1rs: 2 Rolls Abridg. 
158. Stevenſon's Caſe, 1 Cro. 389, 390. "Twas argued that no- 
thing could be inferred from aoficlg's Opinion in 2Rofs Abridg. 
159. which is alſo in Lare's Rep. 65.' for there the Debt was not 
a Debt to the King, till after the Death of the Teſtator ; but here 
i5 a Forfeiture to the King before the Elegit ſued *''and. admitting 
that the King hath onl the pumcar, of the Profits, yet while he 
bath ſo, no other Perſon can intetneddle; for the King 1s intitt- 
led to all the Profits, even to a Ptefentmentto'z Chnrch, which 
was. void before the Outtawry, as is Beverly's Cafe, '1 Leon. 63. 
2 Rolls Abridg. 807. and Olaxd's Cafe;' 5 Rep. 116. And Proceſs of 
Outlawry.is to be favoared and encouraged, as 'tis 4 Means for the 
recovery of juſt Debts; and the effefts of them,” by Forfeiture to 
the King, we a to be favoured as a Prerogative,” wherewith the 
King is 1ntruſted to that purpoſe : *Tjs a Penalty or Judgment np- 
on him to be put Extra Legew, becauſe he 'contemns the Law , 
and will nat obey it ; ſo that as to him; 'tis the greateſt Juſtice int 
the World, that be ſhoutd not enfoy ty benefit af bis Eſtate by 
virtue of the Law, during the time'that he defþifes it. And as 
to Bader, 'twas his own default that he did not extend ſooner; 
be truſted the Party longer then he ſhonJd, and for 'that he may 
thank himſelf: Whereforeupon the whole, 'twas prayed that the 
Judgment ſhould be affirmed, and it was ——_—_ wk 
2 4 


=—_— 


"75 Hall & af Execmorsof Tho. Thynne, 


Hall &+ af Excentors of Tho. Thynne, 
| GL 
Jane Potter Adminiſtratrix of George Potter. 


AF from a Decree of Diſmiſſion in the Court of Chancery - 
he Caſe was thus ; That Thomas Thynne Eſq; having in- 
tentions to make his Addreſſes to the Lady Ogle, gave a Bond of 
1000 |, Penalty.to the Reſpondents Husband to pay 5001. in Ten 
days after his Marriage with the Lady Ogle ; the Reſpondent aſliſt- 
ed in promoting the ſaid Marriage, which afterwards took effect; 
ſoon after the ſaid Thymne was barbarouſly murdered; and about 
ſix years after Mr. Potter brought an Aftion upon-this Bond a- 
gun the Appellants, as Executors of Mr. Thyne , and proving 
the Marriage, recovered a Verdict for the 1000 /. Thereupon the 
Appellants preferred their Bill inChanceryto be relieved againſt this 
Bond, as given upon an unlawful Conſideration ; the Defendants 
by their Anſwer acknowledge the Promotion of that Marriage to 
be the Reaſon of giving the Bond. Upon hearing the Cauſe at 
the Rol/s, the Court decreed the Bond to. be delivered up, and Sa- 
tisfation to be acknowledged upon the Judgment. The Reſpon- 
dent petitioned the Lord Keeper for a re-hearing,; and the ſame 
being re-heard accordingly, Nis Lordſhip was pleaſed to Reverſe 
that Decree, and ordered the Reſpondents to pay Principal, Inte- 
reſt and Coſts, or elſe the Bill to ſtand diſmiſt with Cots. 

And it was argued on behalf of the Appellants, That this Bond 
ought in equity to be ſet aſide, for that even at the Common 
Law, Bonds founded upon,unlawful Conliderations appearing in 
the condition were void ; that. "in many :Inſtances, Bonds and 
Contrads that. are;good- at Law, and cannot be avoided there, are 
cancelled in Equity : That ſuch Bonds-to Match-makers and Pro- 
curers of Marriage are of dangerous Conſequence, and tend to the 
betraying, . and oftentimes. ;to,.the ruin of Perſons of Quality 
and Fortune : And. if the.uſe of ſuch Securities and Contratts be 
allowed and couytenanced, the ſame . may prove the occaſion of 
many unhappy Marriages,. to the prejudice and diſcomfott of the 
beſt of Families 5.that the” Conſideration of ſuch Bonds and - Se- 
curities havealways been diſcountenanced, and Relief in Equity 
given againſt them, even ſo-long ſince as the Lord Covertry's time, 
and long before.z. and: particularly in the, Caſe of Arundel and 
Trevilian ; betweeen whom the Fourth of February, 11. Car. 1. was 
an Order made in theſe, or.the like words : Upon the hearing and 
debating of the Matter this pre ent day in the frefence of the Counſel 
Learned, on both ſedes, for and touching the Bond or Bill of 100 /. 
aecini? which the Plaintiff by his Bill prayeth relief. It appeared that 

ſaid Bill was originally entred into by the Plaintiff unto. the De- 


fendant for the payment of 1009 1. formerly promiſed unto the ſaid 


Defen- 
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 _ werſus Jane Potter;&c.-. .\\ 


Defendant by the Plaintiff, for the effeFing of « Marriage . between 
the Plaintiff and Elizabeth his now Wife, which the ſaid Defendant 
procured accordingly, as his Counſel alledged. But this Court utterly 
diſliking the Confoleration whereupon the ſaid Dill was given, the ſame 
being of dangerous conſequence in precedent, upon reading three ſe- 
veral Precedents, wherein this Court hath relieved others in like Ca- 
ſes, againſt Bonds of that nature, thought not fit to give any counte- 
nance unto Specialties entred into upon ſuch ContraFs : It is there- 
fore ordered and decreed, That the ſaid Defendant ſhall bring the ſaid 
Bill into this Court, to be delivered up to the Plaintiff to be cancelled. 
Then 'twas further urged, That the Appellants had once a Decree 
at the Rolls to be relieved againſt the Bond-in queſtion, upon con- 
ſideration of the ſaid Precedent in the time of the ſaid Lord Co- 
ventry and others; and of the Miſchiefs and Inconveniences like- 
ly to ariſe by ſuch Prattiſes, which increaſe in the preſent Age, 
more thenin the Times when Relief was given againſt ſuch Bonds : 
and therefore 'twas pray'd that the Decree might be Reverſed. 


On the other (ide it was urged, That the Conſideration of this 
Bond was lawful ;. that the aſlifting and promoting of a Marriage 
at the Parties requeſt, was a good Conſideration at Law , in all 
Times, to maintain a Promiſe for payment of Money: That this 
Bond was voluntary, and the Party who was Obligor was of Age 
and ſound Memory ; that here was no Fraud or Deceit in procu- 
ring it ; that Chancery was not to Relieve againſt Voluntary Ads; 
that here was a great Fortune to be acquired to the Appellant's 
Teſtator by the Match ; that here was Aſliſtance | pr ; that the 
Perſons were both of great Quality and Eſtate,and no Impoſition 
or Deceit on either fide in the Marriage : That it might be proper 
to Relieve againſt ſuch Securities, where ill Conſequences did en- 
ſue ; yet here being none, and the thing lawful, and the Bond 
good at Law, *the ſame ought to ſtand ; that here are no Children 
Purchaſers or Creditors to be defeated ; that there are Aﬀets ſufhi- 
cient to pay all 3 and conſequently there can be no Injuſtice in al- 
lowing this Bond to remain in force; that.it was the ExpeCtation 
of the Reſpondent, without which ſhe would not have given her 
Service in this Matter ; and that it was the fall meaning of the 
Appellant's Teſtator to pay this Money, in caſe the Marriage took 
efte& ; that there was a vaſt difference between ſupporting and 
vacating a Contratt in Chancery ; that tho' Equity perhaps would 
not aſſiſt and help a Security upon ſuch a Conſideration, if it were 
defeCtive at Law ; yet where it was good at Law, and no Cheat or 
Impoſition upon the Party,but he meant (as he had undertaken) to 
pay this Money, and was not deceived in his ExpeCation, as to 
the Succeſs of the Reſpondent's Endeavours, *twould be hard in 

uity to damn ſuch a Security , and therefore *twas prayed that 
the Decree ſhould be affirmed. | 
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' It was replied, That Marriages ought to be procured and pro- 
moted b = Mediation of Friends and Relations, and not of 
Hireling! ; that the not vacating ſuch Bonds, when queſtioned 
in a Court of Equity , would be of Evil Example to Execu- 
tors, Truſtees, Guardians, Servants , and other People haying 
the Cate of Children. And therefore 'twas. prayed that the 
Decree might be reverſed, and it was reverſed accordingly, 
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The Society of the Governour and Aſſiſtants, London, of the 
new Plantation of Ulſter in the Kingdom of Ireland, 


Verſus 
William Lord Biſhop of Derry. 


* 


" A Ppeal from a Judgment by the Lords Spiritual and Tempo- 
CA ral of Irelard in Parliament affembled , upon the Biſhop's 
Petition and Appeal to their Lordſhips form an Order ip the Chax- 
cery, touching certain Lands in the County and Liberties of Loxdou- 
Derry + It ſets forth, amongſt other things, (after a. recita] of the 
Proceedings in Chancery and the Merits of the Cauſe) that the A 
pellants were adviſed, that no Appeal lyes to the Houſe of Lords 
in Irelard from the Court of Chancery there, but that all Ap 
from thence ought to be immediatly to their Lordſhips here, the 
Supreme Judicature as well for Matters ariſing in Ireland as in this 
Kingdom : and therefore in the Concluſion, prays that an Order 
might be. made for the ſaid Biſhop to appear , and put in his An- 
ſwer thereto, that the Matter might be heard before their Lord- 
ſhips here , when it ſhould be thought fit,and that the Petitioners 
might receive ſuch relief as ſhould be agreeable to their Loxd- 
ſhipggreat Wiſdom and Juſtice, &c. 
pon preſenting this Appeal to the Lords here, the Houſe ap- 
pointed Lords Committees to conſider the proper method of Ap- 
aling from the Decrees made in the Court of Chancery in Jre- 
laxd, 'and to report, &. Then purſuant to an Order mads by the 
Lords Commi mig and a Letter ſent to the Lords Juſtices ot Ire- 
land, by. Order of the Houſe of Lords here. Some Precedents or 
Caſes from Irelard. relating to the method of appealing from the 
Chancery there, were bxqught before the ſaid Committee, and re- 
pared fo the Houſe 3 whereupon the Houſe ordered that both 
artics might have Copies of the ſame, 
hen the Society took Copies, and preferred a ſhort Petition 
to the Houſe, ſetting forth the ſaid matter, and that they were 
ready by their Councel to offer ſeveral things, in order to their 
Lordſhip's receiving and proceeding upon their ſaid _— h 
where- 


William Lord Biſhop of Derry. 
whereupon, a day was appointed for the hearing of Councel on 
both ſides, with regard to Juriſdiction. 

And, It was accordingly argued on behalf of themaid Society, 
that the Judgments in Ireland, whether in Law or Equity, were 
not to be finally Determined there, that Ireland was dependant 
upon England ; 'twas urged to prove it, that our Money was to 
be Current there, that our Laws did oblige them, that they were 
governed ſecundum leges & conſuetudines anglicanas, Davis 21. in 
which Book 24. that the Eaſterlings in England, who firſt made 
the Money of this Standard,(and from whoſe Name comes that of 
Sterling,) were the firſt Founders of the four Principal Cities of Jre- 
Land, Dublin Waterford,Corke, and Lintrith,. atd the other Maritime 
Villes in that Country, and were the ſole Maititainers of Traffick 
_ Commerce there, which were all utterly neglected by the 

riſſ, . O01 

— Cities arid Villes were under the Pfotection of King Ed- 
gar, and Edward the Confeffor, before the Normax Conqueſt, and 
theſe Eaſterlings in Ancient Record, are called Oftmanni ; and 
therefore when Her. 2. upon the firſt Conqueſt, after their Apo- 
ſtacy, thought fit to People thoſe Cities and Villes with Exglif 
Colonies drawn from Exeter, Briſtol, and Cheſter, - &c. he aſ- 
fgned tothem a certain proportion of Land,next adjoyning to each 
of thoſe Cities, which Portion, is called in the Records in Ancient 
time, Cartreda Oſtmannorim ;, Davis 25. iays further, that Ire- 
land is a Member of England, & Inhabitantes ibidem legibus An- 
glie ſubjicinntnr © ntuntur. 

In the Statute of Faculties, 28 Hem. 8. cap. 19. 'tis mention- 
ed to be the King's Land of Irelavd, and,that this the King's Land 
of Ireland, is a Member Appendant, and righttully belonging to 
the Imperial Crown of the Realm of England, and winitdd to the 
ſame, And in the 33 Her. 8. cap. 1. by which the Stile and Ti- 
tle of King of Jreland, was given to Herz. 3, his Heirs and Suc- 
cefſors ; *tis further Enadted, that the King ſhall enjoy this Stile 
and Title, and all other Royal preeminence, Prerogatives, and 
Dignities, as united and annexed to the Irtperial Crown of Eng- 
land. 

Nay, It may be cottipared to a County-Palatine, Created by 
the King of Ergland ; for, Davis 62. ſpeaking of that, he ſays, 
that a County-Palatine hath in it, jzra regaliz, which conſiſts in 
Royal Juriſdition,and Royal Seignory. By the firit, itthath all 
its High Courts and Officers of Juſtice which the Kihg hath 5 and 
by the latter, it hath Royal Services, and Royal Eſcheates, as the 
King hath ; and therefore in ſome reſpedts, 'tis ſeparated and diſ- 
joyned from the Crown,asis Plowd. 21 5. yet 'tis ſubordinate and de- 
pendant 3 though it be ſaid,that breve Dow' Regis non Gurrit there, 
yet the Writ of Error,which is the dernier refort and in like manner 
an Appeal, is excepted out of their Charters; 'ſois Dyer 321. ane 
345. 34 Hen. 6. 42. and it would be excepted, if it were not 
ſo expreſſed ; for to have the ultimate Judgment, is that which 
the King cannot grant, for ſuch grant, would (if allowed) alter 
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the fundamental conſtitution of the Realm. So, in lreland, 


' which is a Realm of it ſelf, as Conſiſting of many Counties, 


Erroneous *Judgments given in the chief place there, ſhall be re- 
verſed in the King's Bench in Ergland; Davis quotes BraFor, 
lib. 3. tit corow' cap. 8. that Comites Palatini habent regalem juriſ- 
diFionem in omnibus, Salvo Dominio Regi ficnt principi ; ſo that 


by his Opinion, they are much the ſame 3 and no Man will de- 


ny, but that in all Proceedings in Law or Equity, the laſt refort 
is to the Parliament of Erglard ; there it is that the King's ſu- 
preme Authority is exercisd. 

It muſt not be ſaid to be a. Conquered Country, for the Earl 
of Stafſord's ſake, though Coke and Vaughan have affirmed it fo : 
But it' may be called/ a Plantation or Colony, dependant u 
England, and to many'purpoſes, - parcel of it. This hath not on- 
ly the ſame perſon for their King, but 'tis under the Crown and 
Government of Ergtand ; there muſt be in all theſe Caſes a Su- 
periority or{uperintendency over inferiour Dominions; for other- 
wile, - (as Vaughan puts it, 401.) the Law appointed or permit- 
ted to ſach places might be inſenſibly changed within it ſelf, 
without the afſent of the Dominion Superiour. And, -2: Judg- 
ments or Decrees might be there made or given. to the diſadvan- 
rage or,of leſſening that Superiority,which cannot be reaſonable,or 
to make the Superiority to be only in the King, not in the Crown 
of Exgland, (as King Fac. 1. would have had it, and conſulted 
Selden upon the point.) 

Now though the Writ of Error be .only mentioned, yet the 
ſame reaſon holds to both ; and the true cauſe, why we have not 
ſo many Ancient precedents of Equity Caſes as' of Law ones, 


15s, for that in Ancient time the Equity Courts were not fo high, 
meddled with few matters, and in a Summary way z but ſince 


their Authority is ſo advanced, and their Juriſdiction (o enlarged, 
that moſt queſtions of property ure become determinable there, 
and almoſt every ſuit begins or ends with them, 'to the entire ſab- 
verſion-of the Old Common-Law. It is and muſt now be rea- 
ſonable to have the Examination of their final Sentences in the 
Parliament of Ezglazd as well as of the other, 

Suppoſe non-refidence in Jreland ſhould be pretended, a For- 
feiture' of the Eſtate to the' next remainder Man or to the King. 
Can it be ſafe for to intruſt them with a concluſive Opinion in 
this matter. When Calais was in our hands, Writs of Error lay 
thither, '21 Her. 7. fol. 3. As to the pretence, that the orders 
of this Houſe cannot be executed there 3 'tis very vain, for if 
the King's Bench Command their Judgments to be executed there ; 
this Houſe may. order theirs; and in like manner as they do to 


.the Chancery here. 


In 15 Rich. 2. numb. 17. in the Abbot of St. Oſthe's Caſe, 
the Lords here made:an Order, and charged the Lord Chancel- 
— that he ſee it performed ; and this hath been conſtant pra- 

ice. 
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It hath been imagined, That the Juriſdiftion of this Houſe in 
matters of this kind, -is dated from the 21 Far. 1. as to the pro- 
ceedings in Chancery; but that is not now to be difpated ; for,che 
Commons in Parffdment Afembled, did agree it to be the Right 
of this Honſe; in the Caſe of Skinzer and the Exft-Ind9a _— 
miy; and in the Book about it,fappoſed to be written by that Noble 
Lord,tht Lord Helis, 105.” tis{ard;that where the King'sSavereigh- 
rydoth not reach,the Juriſdidion of this Honſe cannor; the contra- 
Ty 1s implied, - that where,the King of Exgland's Sovereignty doth 
extend, the Juriſdifion of this Houſe doth ſo too; and no Man 
will affirm, That Irelard is ont of or beyond the limits of the 
Sovereignty of the Exgliſþ Crown. And as to the exerciſe of this 
y the Lords here, nothing can be ſtronger forit, then 
the 1 Hee. 4. numb. 79. +So 'tis in the Record, though in Cot- 
ton's Abridg *tis 86. the Commons declare that all Judgments Ly 
pertain to the King and pros and not to them 3; Skinner's Cale, 
199, 200. 4 Inft. 349, 353, 354- 
| It was furthe arp, That Protettion commands a due Subje- 
ion, and that'thi < people who inſiſted apon this independency, 
had forgot the. Englith Treaſure and Bloud, which had been ſpent 
a wn neg try F Flglend and ſobjedt 
"That are part of F##1rd and ſabjett to its Laws, appears 
fromthe x: Brrs.ap Caſe of 5-8 ere” $-56 bet made Told 
by acceptance of a+ Bifhoprick in that Colony : es, that it 
Ancient time the Arch-Biſhop of Canterbury was Primate of He- 
ag, 2nd bod the Confirmation and Conſecration of Biſhops 

«te, ' Cambdex's Britt. pag. 735. and' 765. 4 Inſt. 360. rhen 
"ewas thar <he' Queltion now was, whether it were a Do- 
minion 1nferiour, or equal fo and independant upon the Realm 
of Exgland :' That the conſtant praftice had been for the Lords 
here to examine the Decrees in their Court of Chaxcery, that the 
refufing of this Appeal,' wonld ſhake all thoſe Caſes thus deter- 
mined z that every Appeal -here from their Equity Sentences, 

which have been very many) was an Argument againſt the Or- 
der of their Lords,” and for the receiving of this Appeal here: 
That this thing hath been acknowledged, even by the Rebels 
there ; for in Sir John Temple's Hiſtory of the firſt Progreſs of 
the Iriſþ Rebellion, written 1641. pag, 141. amongſt the ſeveral 
propoſitions made by the Triſb (then in a general Rebellion) theſe 
two are mentioned. | | | 

I. That by ſeveral Ads of Parliament to be reſpettively pafſed 
in Exgland and | Ireland, it ſhould be declared, thatthe Parlia- 
ment of Ireland had no ſubordination to the Parliament of 
England, bat ſhould have ſapreme Joriſdittion in that Kingdom, 
as Abſolute as the Parliament of Exglaxd here hath. 

2. That the AQ of 10 Her. 7. called Poyztng's At, and ll 
other Ads expounding or explaining that Law, ſhould be Re- 

pealed ; both which with their other dangerous propoſitions 
wefe juſtly rejefted : however, it ſhews their Opinion, that at 
that time the Lai was,or was taken and deemed co be againſt them 
| M in 
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in this poigt:; and. there is as-much | reaſon! for keeping the fnalJu- 
dicature, bore as there 1s for maingai ng the Superiority and \ )b- 
ligatory. ower over them. in the legi 
-, 'Twas farther urged, T That [the hs boldika' ihe Iriſb Lords 
from hayipg the FkeJu icon in their Farhagpens asthe Lords 
in Ex have, in udging upon Appeals a ts of/Errox, 
was abſolutely neceffary tor the ins of JA ſeſſions of 
the Engliſh el in «land ; for thoſe of that Coutitry wult b be E luppy'd 
to incli ine fo.their own intereſt, and cannot ors WPP 4. much 
inclined”! to love and affect the Engliſh amo Gil 
that this Power of Judging here is Co-eval with PB very:Cop 
*tutionof the Government., yard od 
"Twas f Further urged, That their Preedents, termed, 'd 
concern the point in Queſtion, except the two.OT 
1661, and 1662. and two Appeals. Jie] s. U- ns 
Caſe of the Prior of Lauthony in 8 Hen. 
ons, 313, 314. was againſt them'; the Prior'h APDARL 
Judgment in; the, King's-Bench Jn 7 (wha? 9 the js Pal 
ar Le caharigs: ed 1 , did brings F Kg, oe 
'Bench.in and;they refuſed to Wer ; 
Ton was be nr the Wri of Error before je 's t 
not.lie, and that it ought tq have come hither ir 
all the reſt of their. Quotations in their Printed 
nothin a A or too much ; for they are-agai aw 
of Wri ory in the King $*Bench. 1 10 England, 40 Et 
a $; being able- to oblge Yi people..of 
Tre jy ae which, baye, been approved by t-, prakgi, 
and therefore it was prayed,that the Appealbers Ren Fall Hl 
#6 the Order of the ih Lords might be vacat e 
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ſame Authority there in reſpe& of making oath or that Wo 
try as, the Parliaments. have for Ezglard ; that. 5 he have. eyer 
ſince, 10. Her. 7. Re- -enafted there ſuch ſublc jept &s of Eng- 
land, as they.thought good for them ;” and that they bad che like 
Powerof Appeals, Writs of Error and Tones has, Sc. Hs 
that the Cognizance of ſuch Appeals in, England would produce 
great inconveniencies, by making poor people . to attend _ here ; 
whereas, they might with leſs trouble and expence have Juſtice 
at home : z,:that this: did agree- with. the- reaſons of that Ancient 
Statute, 4 . 356. that perſons having Eſtates in Jrelard, ſhould 
Reſide. i, it Kingdom, elſe half of their Eſtates ſhould £0 
to maintain, the Forts there : That this praftice of receiving Ap- 
peals here would be VEFacion to the people of that place 3 and 
that no Court could have a tera but by grant, of preſctip- 
tion, and, that AF could be no pres 4 either in' this 
place 


. = ® 
C s & # % 
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Then 


Wy 4 


Xx 


William Lard Biſhop of Derry. 


Then wiss it ordered:in theſe or the like W, ords ; 


Whereas, a Petition and Appeal was __ to the Houſe the —— 
Day of —laſt, fram the Society of the Governour and Aſſiſtants Lon- 
don of the. New Plantation. in Ulſter, in the Kingdom of Ireland, 
againſt a Fudgment given by the Lords Spiritual and Temporal of Ire- 
land; in Parltazient there Aſſembled, on the=———day of: laſt 
»pon the Petition and Appeal of William Lord Biſhop of Derry againſt 
the Decree or Orders made in the ſaid Canſe in the Court of Chancery 
there:: Whereupon a Committee was appointed to conſider of the proper 
wethod of Appealing from Decrees made in the Court of Chancery ir 
Ireland ; and that purſnant to the Orders of the ſaid Committee, 
and a' Leiter ſent to the Lords Juſtices of Ireland, by Order of this 
Hewſe,: ſeveral precedents bawe been tranſmitted to this Houſe, by the 
ſaid Lord Fuſtices, Copies whereof were' ordered to be delivered to ei- 


ther ſide : Afier hearing Connſel: upox the Petition of the ſaid Society- 


London,” preſented to this 'Houſe, praying that they might be heard 
ito the Juriſdition of the Houſe of Lords in Ireland, in receiving 
and judging Appeals from the Chancery there, as alſo Counſel for the 


Biſhop of Derry 'z ' after due Conſideration of the Precedents, and of 


what was offered by Counſel thereupon; It is drdered and adjudged b 

the Lords Spiritual and Temporal in Parliament Aſſembled, That the 
ſaid Appeal 4 the Biſhop of Derry, to #he Houſe of Lords, in Ire- 
land, (from the Decree or Orders of the Court of Chancery there, made 
inthe Canſe, wherein the ſaid Biſhop of Derry was Plaintiff, and the 
ſaid Society of the Governour and A(feftant+ London of the New Plan- 
tation in Ulſter intTreland,, were Defendants, was coram non judi- 
ce, 4nd that)all; the procetding thereupon, are null and. void, and 
that the Court” of: Chancery in Ireland, ought to proceed in the ſaid 
Canſe, as if no:ſuch Appeal had been made to the Houſe of Lords there ; 
and if either of the ſaid. Parties do find themſelves Agrieved by the ſaid 
Decree or Orders. of the Chancery of Ireland, they are at liberty to pur- 
ſue their proper Remedy by 'way of Appeal to this Houſe. I 


Sir Ceſar Wood alias Cranmer 


verſus 
Duke of Southampton. 


A* al from a, Decree in Chancery, the Caſe was thus; Sir 

enry Wood, the Appellant's Unkle, makes a Settlement, in 
Conſideration of a Marriage to be had between his Daughter Mary 
and the Duke, @. to the uſes following, #.e. in Truſt,to Receive 
and Pay out of the Profits 450 /. a Year, ; to the Lady Cheſter, for 
the Education and Maintenance of his Daughter, till twelve 


M 2 Years 


—_ 


Fir Czfar Wood liz Cranmer, 


years of Ape, then 550. a year till Marriage, or Seventeen years of 


Age, which ſhould firſt happen : and in Truſt to pay the Reſi- 


due of the Profits to the Duke aftet Marriage, he firſt giving Se- 
curity to the ſaid Truſtees to provide Portions and Maintenance for 
the Daughters of that Marriage equal to the Sum he ſhould receive; 
and in cafe thete ſhould be none, then the ſame Money-t@ remain 
to the Reſpondent, and if the ſaid Mary ſhould die before Mar- 
riage, or Age of Seventeen years, to ſuch Uſes as Sir AJ. ſhould 
appoint... And if Mavy, after Sir Hemy's death, die-tinder- Sixteef), 
the Reſpondent thett unmarried to atry other Woman, orafterand 
before Seventeen, the Reſpondent then 99's gs unmarried ; "6x 
if before Seventeen ſhe ſhould marry -any-other, or 15-fhe ſhonkd 
refuſe the Reſpondent, then 200001. out of the Profits to the 
Duke. | OR? £191 
But if the ſaid Marriage: ſhall take effe&t after Marys Ape of 
Sixteen years, ahd- ſhe fhall have Iflue Male by the _ t\ 
then for the better Settlerhent of the-Premiſſes upon the Ihre Male; 
and a more ample Proviſion and Maintenance for the Refpon- 
dent and his Wife, atd the longeſt Liver of them, in Truſt fox 
the ſaid Duke and Mary, for and during their Lives, ant the Life 
of the longer liver of then ; and after their Deaths, to the firft 
Son, &c. in Tail Mate 3- and: for default of Iſſue Male to- the 
Daughters. And fot default of fuch Ifſue in Truſt, for ſach Per« 
fons only as Sir Herry ſhould appoint, and in default thereof to 
the right Heirs of Sir Henry. | ne, lin 

Sir Henry WW. at the fame time, makes his Will, tho' dated after 
the Settlement, reciting that he had ſettled the Pretmiſſes' npon' ths 
Duke and Mary for theit Lives, and the Life of 'the | longer” lives 
of them, &c. and confirms'itz and in Caſe 'the 'faid Marriape 
ſhould not take effect, according to the Limitations of the Settle- 
rhent z or if the ſaid Reſpondent fhould die without Ifoe \by 
Mary ; or if he have Iflue by her, and that Iſſue die-without Hire, 
then the Remainder to Mary for Life, and afterwards to her firſt 
Son; and after ſeveral mediate Remainders, then to the Appellant 
for Life, &-c. and after to Thomas Webb, &c. V4 8% 

Sir Henry Wood dies, the Marriage between Mary and the Duke 
afterwards takes effect upon her arrival to years of Conſent : and 
they Tived in that ſtate, till ſhe was near Seventeen years of Age, 
and then ſhe dies without Ifſue. 

The Court of Chancery decreed the Profits of the Eſtate to the 
Duke for Life. HOI 

It was argued for the Appellant, That here was a precedent Co- 
pulative Condition ; that FF thi Marriage take effect after Sixteen, 
and there be Iflue, they to the Duke ; and neither of theſe beiq 
int the Cafe,” the Decree is- hot confiſtent with the poſitive wo, 
of the Settletrtent, for thit the Drike was to haveit upon no other 
terms : * Tfat by this" Settfernent the Duke was thus provided for: 

r. If the Mitriage did not take effett, by Mary's tefuſal or ta- 
king anothet ; the Duke was fo have 20000 /. 


2, If 


I 


__ we Dike of Southampton. 


2; If the Marriage did take effet, atid TIfire was hd, cher the 
Duke was t& have an Eftate for Life, but not otherwiſe 5 that 
the words ate flair and: &ertaitt, that there muft riot only be a 
Marriage, but ue Male betweert thettr; that tho' it ftould be a- 
greed to be a good Marriage within the intention of theSettlement, 
ſhe living till after Sixteen yeats of Age, yet when a Condition 
Copulative, conſifting of ſeveral Brariches (as this doth) is ntade 
precedent to any Uſe or Ttuſt, the etitire Condition mnt be per- 
formed, of elſe the Uſe or Truſt cat never tiſe ot take place : Arid 
it is not enotigh that otie part only be performed. 


As to the Objedtion frotit the intention” of the Patties, 'twas 
Anſwered, That £10 fuch Intention did appeat,or reafotably coutd 
be collected from ary thing in'this Deed or Will : nd it would 
be too great # violence to the words, to break that Condition it- 
to two, which is but otte, according to the plain arlfl natural Con- 
rexture afid Serie of it. Do nao 

It hath been ſaid, That if the Duke cahnot take att Eftate for 
Life in the Truſt, unleſs he had Iflye Male by the Dutcheſs, then 
ſhe her (elf could not take for Life by that Traſk, uniteſs there were 
Iſſue Male, for that their Eſtates are limited together ; 'and then 
the Conſequence would be, That if thete were ters and'ni6 
Sons, the Daughters would have the Truſt of the Eftate in their 
Mother's Life tne, and their Mother nothing, which tould riot 
be the intent of Sir Hezry Wood: | 


To this it was anſwered, That the fame ariſes frotn's plain Mi- 
ſtake; and a Suppofition that the Datghters (if any) ſhould take, 
tho' there never were a Son ; wheteas the Linnmation to the 
Daughters is under the fame precedent Condition, as the Limita- 
tion to the Duke and Dutcheſs is : For the precedeht' Copulative 
Condition uſhers in the whole Limitation of the Traft, {0 that 
the Truſt to the Danghters could ho more arife, withont Iffue 
Male born, than the Truſt to the Duke and Datchels: 

And whereas'tis ptetended, That at this rate the Dake'and Datch- 
eſs wete to have had no Subſiſtence , till the Birth of Iffue Male, 
which might be many years : it was anſwered, That this was 4 
plain tmiſtake of the Law ; for this Traſt being by the Deed and 
Will thus limited = this precedetit Condition of having Tfſue 
Male, they whoſe Eſtates in this Truft ate thus limited npon this 
Condition, can take nothing till the Cbnidition be performed by 
Marriage and Iſle Male ; and then by the Rules of Law, till 
ſotne of thoſt Perſons to whom the Truſt was limited, could take, 
the Truſt of the Eſtate deſcends to the Heir at Law, atid ſhe was 


;ntituled to the Profits, till the precedent Conditi n ſhould be 
petfotted, or become impoſſible ; and if the Condidon had beett 

" the Truſts would have taker -bffett ;/ ant! deltlg *ti0t 
perfottited, bat becothi 
fore ſhe had Tiſite, the 


impoflible by'this Durchelſes death be- 
j Syttent Poſts take yy ey 
cath, 


. Vs 


86 
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Sir Czlar Wood alia, Cranmer, 


the Duke's Brother 


«then to 
ofa receding Condition z and yet ſays; In. like wanner, and for 
the like 


death. Belides that, ;it is purſuant to the Rules of the Common 
Law, which. gives. to, the: Husband, no. Eſtate for-Life in the 


Wives. Inheritance, unleſs he have Ifpe by her boxn alive z where- 
fore it was prayed that the Decree might be reverſed. 


Then it was argued on the behalf of the Reſpondent , That 


Sir Henry [Vcod- by the ſane Settlement diredts, that if the Nuke 
died before his Marriage with her,; then the Truſtees ſhould dif- 


poſe of 1 e Profits gf. the Premiſſes, to.the Lord George Palmer, 
G caſe the Brother married her) and to- the 

ſaid Mary for their Lives, 'and the Life of the longer Liver of 
them : Ape oem and after the or of the Survivor of them . 

-* - 7 «< . + . . 

| Tue in Tail Male, &@«c,. without adding any words 

ates & he had appointed for. bys ſaid Daughter and the 
ge of ther tage ; whichplainly evidences his inten- 


Duke.ju caſe of t e 5 WHICN pl. 
tion to be, That the faid Duke and the Lady Mary ſhould bavye 
the Profits during their Lives, altho' they ſhould never have Iſſue 


Male, as; the Brother,, would have had in caſe he had married 


= dent AE. # 
- Then aur ed,; That Sir Henry Wood's appointing the Sur- 

lus Rh 5 ts,, Over and above her ſaid Maintenance, for the 
iS: of the  Duke,, . until his Marriage, ſhows the intent , 
for that it can't be imag ined that he ſhquld be provided for before 
his Marriage; ;and lefe deficrute of all-Support after it, unleſs he 

zad Iſſac Make by her. Nay, his intention of Kindneſs to the 
Duke was proved further, by giving him 20000 1. 12 caſe ſhe re- 
fuſed to marry. him,- or died. before; her. Marriage. 

_. And as to the Pretence of -its being. a Condition precedent ; 
It was anſwered, That unleſs that Paragraph be made to inter- 
fere with, it ſelf, the Duke,will be. intitled to an Eſtate for Life, 
if .there were.no other Clauſe in the Deed. 

For firſk, It's ſaid, That for « more full and ample proviſion for the 
ſed Duke aud his Vife, the Truſtees, &c. Which words (according 
to the Conſtruction - of the Appellant's Counſel) mult be uſclels 
and void, .unleſs the Duke were not after Marriage to have as 
great , if not greater Supply , then he had before the Mar- 
Tiage. _ CIA 
| Then 'tis ſaid, That they ſhould be ſeized in Truit for the Duke 
and. his Wife, and the Survivor of them, for and during their natu- 
ral Lives, and: the Life of the longer Liver of them. And from 
thence 'twas argued, That the meaning and import of the words 
(far aud. during ) can be.nothing leſs than the whole Duration and 

ntinuance of their Lives, from and after Sir Hexry's Death and 

their Marriage. | 
©; Then the, Will of Sir Hezry proves the Intentiqn , for that it 
recites, That he had ſettled from and after his Deceaſe , the Pre- 
miſſes in Truſt.for the Duke and the ſaid Mary during their Lives, 
and the Life of the longer Liver of them, and takes no notice of 


the pretended -precedent/Condition 3 which ſhows that he de- 


ligned 


© verſue Dalyuſ Sonthanpton. 


ſigned them the Profits immediately! nhqavltio Deceale ny the Mar- 
rage. ${.1 79NLot 4742mtno ) 0 1 

Then in the NP rene they 212:wot to take any benefit 
of:or by the Premilles, untiltbed otithe Duke and his Wife 
without Ifſue ;; therefore iequaſt be Jithatthe Profits 
in'the mean time ſhould remain to tld Dake and his Wife, or the 


Survivor of them. And thet{5o yas dunier obſerved ,1Thatthe 
Duke comesin as a Purchaſer apbo a# valuable, aCorifideration.as 
any in-the Law, vis. ; owned vera: wore to: the 


\, 


Reſpondentis avoluntary/Sertlamentort; 21 
And as to the ObjeQtion of the Marriage being before Sixteen, 
it, was not :much/ infifted onzthe! fide;:and--in reaſon cantiot 
be'z becauſe her:continninig i cll after Sixteen; doth! fully 
ſatisfie the intent of the Degd,!.in reference tp {this Matter- And 
many other; Reafons wert from;elterloteot af: the' Parties; 
and the Nature of |th thei flutbubririg 42: Truſt Eſtate , 


_ 


and proper for'Equity:th emi. adn 16 the, whole it was 
py We t the» Decree /mightbe- afirubeG&p (but; the: fare was re- 
verſed. baiun.fs 
Sir Czfar Wood Alias Cranmer, 
Verſes ... 
Thomas Webby 162 


| 


vp! OqQU TOTL: 


A Ppeal fm « a Dea in bach The Cale ws founded 
upon the next preceding 3 The Reſpondent was one of the 
Coheirs to Sir Henry Wood and glaimed, 4: Moiety of the Profits 
of the Premiſſes during the Duke's Life; and the ſame was decreed 
accordingly : And now;it ya$ argued onho behal6-of'/ the ;Ap- 
pellant, hat inthis Deed there-was.no"A _— to theRe- 
ndent, till after thedeathaf: the A 
ho the. pretence far Webb'g Claim: was;':That gal enlt_to-the 
Pan, was, not.,t0!. till. the {uke's dearh;/altho!. 
3id)Duke had pp latgeſ; io the Eſtate;; as,hath been-ad judged by 
the Supreme Judicatureof, tha Realm, thathy the-wbole; purport 
and deſign of the Settlemerit and Will, and the poſitive words 
of-it,--Sir hood intended the! ajd-:Tynſts-in-Snoceffion and 
Order, as they 2re-mentioneds, thas. the..Nefign of the. whole:, 
was not fo give-qny thing4g4be Reſpondene', till aker all che 
mediate-Limitations were (pant. + oO 9717} Hiry) + 
Ng was argued: onthe pther fidewich the IDecree, That this Right 
of the Reſpondent to .a” Mgitty as long. as! the Dake lives, is a 
neceſſary Conſequence otxfaeLord: $ nIge ntinthe other Caſe; 
that the ſame is founded upags bliſhed Rules of Law; 
as that an Heiris: Not to. be Firms Fe Footrudiengr Impli- 
cation, 


dhis Hue 3 that 


—_—— — — CC 


"FP 


A ets ee——_—_— 


_ FheBiſabof Exeter'& of, 


cation,but plain/and'iexpreſy wordz;nor willthe Law giveaway 
an wn ed make it to Commence ſooner than the plain and ex- 
words -will warranty Otto wherever an Eſtate is limited in 


wry" Ne oy 9 9s aContingency or a Condition'pre- 
there; -rill or Qitiagaicy 
= Star ſte cannot —— that this was the founds- 


'ia the other Caſe : And 
precedence Condition 3 for 
miſt die, and die without 


; before the Appellant can 


tion of the 
pre fc cory 27 ewin- 0m 


after the Marriage ec wins i 


Ifſue, or chat py die 


"The Own fays that the ellane is tiot to have it cill then ; 
SIE TES SD 
ma t in this 
Cale 5 That the ones ry but as a 


On i ym 'and' what is not 

ſo difpoled,” maſt deſpend or refule'for che benefit of the Heirs. 
LIT IE REI Egon bedilenad and 
it was affirme 


The Bifhop of Exetet' & il, 
verſus = 
Samplon Hele.' 
Writ of Error upon a Judgment in a Pxare Impedit 
& 103m Brat BE : 


= 10 @6v 


of 10 The Caſe uponthe Record was this : 


b& # W MDEt 03T I's 
is 8 brings ts ales 2 ® ſeized of the Mannor of 


Ft is Oe Difo7-"0t7 0h the 'Aulvow ſon of the 
CM as of Fee, and ſo'be- 


3ng feired,” he preſenedd rit6; hen vacant, Fob UF. his 
Dheits: who ++ roars way atwtted and +1 ap eget: Os 


= c ah 


in it bers I 
that NY 0s AIRS wu that 15 : , Anno Wil- 
belmi & Maris ſecundh,” it became 'void by the ſaid Incumbent's 


death,” he being Ordinary, afrer our Vacancy , and within Six 
Months: aef.x7 pop ly U. viz. 19 May, "coders Arno, the 
Plaintif*preſented to ance Hodder 28 his Clerk, which 
faid Francs Was a Perſon > Livery minms ſuſſiciens ſex _ ad 


+ 


abend” 


verſus Sampſon Hele. 


"by. 


So 


— — —  ———— 


habend” dittam Eccleſiam. Super quo pred Epiſc* as Ordinary of 


the Church aforeſaid, did- according to the Eccleſiaſtical Laws 
Examine him of his Ability and Fitneſs 10 that behalf, »t de jure 
debuit, and upon ſuch Examination, he found him to be a Per- 
ſon, in Literatura inſufficient' ac ea ratione fore perſonam inhabil 
& minime idontam ad habend' the (aid Benefice with Cure of Souls, 
per quod, the ſaid Biſhop as Ordinary did refuſe him ; of which, 
after the ſaid Refuſal, the Biſhop within the ſix Months, did give 
the Plaintiff notice, viz. 20th June, Anno ſupradi® and that he 
might preſent another Perſon to. the ſaid Church, that the Plain- 
tiff did not preſent any orher within the ſix Months, per quod, 
it belonged'to the Biſhop as Ordinary of the place, to Collate a 
fit - and proper Perſon ;'-and thereupon, he did Collate Ganwir 
Heyman, "who was inſtituted and inducted, &- hoe parat' eſt verifi- 
rare unde pet Jud Kc: 


The Incumbent pleads the ſame Plea; Mutatis mutandis. 


The Plaintiff replies, That - Hodder at the time of the Pre- 
ſentation; and long before, was, Vicar of the Parochial Church 
of Uxborough, in Com' pred ; and to that Vicaridge, lawfully 
admitted, inſtituted, and inducted, & homo Literatus infra S$4- 
chos 'ordines conſtitut' & in verbo Done Do & inſtru? & poſt 
' .DoGrine & Literat' examen ordines Sacerdotales per ordination 
Epiſcopalemt adeptus fuit & intuitu Spiritualis Doni & favente Deo 
in-ea parte contingent ad predicand verbum Dei in & per Dioceſim 
Exon, by Anthony late Lord Biſhop of Exon, Licentiat' curam ; 
-Wabens & exercens Animar & Divino Servitio per multos Annos alſi- 
-dne incumbent & Divinum Servitium Celebravit & adhuc Celebrat, 
& ad Divina Servitia Celebrand' Sci in legendo Orando, Predi- 
cando & Sacra Miniſteria miniſtrand' Satis & Sufficienter Literats 
vixit -apud Southpole pred' & hor par et ver unde petit Jud 
Cc. | 


The Defendants rejoyn, That proteſtando, that Hodder was ne- 
ver Vicar of Vxborongh, nor in Orders, nor Licenſed to Preach, 
pro placito ; they ſay, that Hodder when Preſented, was a Man il- 
literate, and that they are ready to aver, «bi &- quando prout curia, 


The Plaintiff ſarjoyns , - That Hodder was Vicar, in Orders, 
- and Licenſed, prot, & hoe petit quod inquiratur per patrian, and the 
Defendant's Demur,- & Fud' pro ner's _ en B. R. 
Tt was argued on behalf of the Plaintiffs, in the Writ of. Error, 
that this Judgment and the affirmance of ic were Erroneous. 

For, That the Ordinary had in this Caſe, a Power of examin- 
ing this Preſentee, notwithſtanding their pretence of Orders and 
- Licenſe, and the former Examination by Dr. Sparrow, late Biſhop, 

and conſequently their Replication and-B8urrejoynder-are naught, 


for they rely upon that and nothing elſe. 
N 'Twas 


TT —__ -—_—— - 
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"The Biſhop of Exoter @ af, © 


Em 


'Twas inſiſted on below, That a Parſon once Ordained, is 
certainly preſumed to have ſufficient, Learning for any Cure .of 
Souls ; nay, that ſuch Examination-upon his Ordination, ſha!] 
conclude any ſucceeding or other Ordinary from Examiaing ſuch 
2 Perſon when Preſented to a Benefice, . but this is contrary both 
to Reaſon and Law, and ſo agreed by moſt of the Judges, wha 
delivered their Opinions for the Plaintiff in the AQtion below. 

'Tis againſt all Reaſon and Senſe,” That becauſe. one Ordinary 
thought him able to take Orders and Preach in his Diecels, there; 
fore, another muſt deem him able and ſufficiently, Learned (tha! 
he knows the contrary) to accept a Benghce in his Diacels ; "ris 
Abſurd, that upon a Preſentation, he js to. be Examined, . but 
not refuſed, tho' found jnhehilzs, and this becauſe he yas in Or- 
ders, and he could not be Preſented unleſs in Orders, and yet 
tho' in Orders, if he be Preſented, he muſt be Examined, but'tg 
what purpoſe, paſſeth all underſtanding, if his Prieſthood or Or- 
ders preſumes bun to be qualified ! 'Tis likewiſe to ſuppoſe Lear- 
ning and Ability to be an inſeparable quality ; That an ordi- 
nary Scholar can never hecofne leſs: ſo. By the Old Law, the 
Biſhop had two Months time to Examine, 2 Rol/'s Abr. 354. by 
Hob. 317. He hath a convenient time, -and by Gaz. 1 Fac. 3 
cap. 95. the two Months is reduced' t@ 28 Days.: And. the 
Ordinary both in Conſcience and by the: Obligations which his 
very Order doth import, is obliged te Judge tor himſelf as well 
as to Examine ; the contrary is repugnant to his Office of a Judge, 
to be forced or compelled to in{tituteevery Preſentee, fit or un- 
fit: Beſides the Ordinary pro Tempore: hath the particular care gf 
all the Dioceſs, and during a vacancy, is to take care of ſupply- 
ing every particular Cure within his Diſkri&t ; then.when he ad- 
mits and inſtitutes, the very form of Wards, is, -Accipe curam me- 
en & tua, which renders it more Abſurd, that nolexs volens, he 
muſt transfer his. Cure to a Man not able ip his Judgment to exe- 
cute it. | 

Tis againſt the Rule of Law, for that the Words of it are 
expreſs,” articuli Cleri, cap. 13. and this Cooke declares to be Af- 
firmative of the Common-Law ; Item petitur quod perſone Eccle- 
fraſs quas Dominus Rex ad beneficia preſentet Eccleſraſtica ſs Epiſcopys 
eas wou Agmittat ut puta propter defeFyr Scientie, vel aliam cauſans 
rationabilem, non Subeant examinationem Laicar perſonar” in caſp- 
bus antedidis prout his temporibus attentetur de fatto, contra Canoni- 
tas ſanFiones, ſed adeant Judicew Eccleſiaſticum ad: quem de jure 
pertinet pro Remedio prout juituw fuerit conſequends reſpons de Idg- 
nietate per/oxe preſentate ad beneficiurm: Eeclefraſticnwe pertinet Exanci- 
natio ad Judicem Eccleſsaiticum & ite elt baitenus uſitetums & fiat 


in futur Kt. 

Here is Idoneitas perſore-preſentate;, and the words of the Writ, 
are quod perwittat preſentare Idoneam perſanam. And if the Pre- 
ſentee were not a fit perſon, no ſuch Writ can be maintained, 


Then 


MM” 


CI IO Ss 
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_——— 


\ [Then my Lord Coke in his Comment upon that-Statute in 
2\1nſt. 631, 632. ſaith, that there maybe diverſe Exceptions to 
Perſons preſented as Baſtardy, ! Villenage, Qutlawry, Excommyu- 
nication, Laity, Under-age, -or Criminal-and'Lewd in his Con-- 
verſation, or-inability to diſcbarge his. Paſtoral duty; as if he be 
Unlearned ; ' and the Examination of the Ability and Sufficiency: 
of the Perſon preſented, belongs to the Biſhop, who's the Eccle-; 
fiaſtical Judge, and not a Miniſter, and/'may; and ought to refuſe 
the Perſon preſefited ; if he'be not [dorer' perſona + And if the 
cauſe of retufal, be default of Learning; Hereſfie or the like, be-: 
longing to the knowledge of the Eccletiaſtical Law ; .then he maſt 
give notice to the Patron; {o that default of Learning, is by hinz 
(who was no great friend to the Juriſdiftion of Court:Chriſtian) 
agreed to be Subject to the Eccleſiaſtical: inquiry,. and then in 
Pleading, he muſt ſhow the cauſe of refuſal, -and the Party may 
deny the ſame, and then the Court ſhall write to the Metropoli- 
tan,” or to the Guardian of the  Spiritualities, ſede vacante, to 
certifie if the cauſe be.thus;” and his Certificate - is .conthufive ;- if 
the Preſentee be Dead, it ſhall be tried by a Jury, 15 Hen: 7. 17. 
the Biſhop is declared tobe a Judge,- and not a Miniſter: in-this 
caſe of Exacining a Man's Ability ; he is a Judge in. this\caſe as 
he'is in caſe of a Reſignation'; for an-Ordinary may... tefuſe itz 
and without his acceptance, tis no/Reſignation, arid-muſt be {0 
Pleaded, Noy. 147. Bro. +tit) Bar. 81.” & 2: Cro:c1991and 16 
agreed, even in the Caſe of Leach and Thompſon, in" Ragag 3 is4 
Conſultation ' upon this:very ſurmiſe thit inability, ad +Retivend” 
beneficinm propter CGrinzina, belongs'to+ Coure Chriſtian; and- that 
the Ordinary is Judge there! which. is much- {trongerithan our 
caſe, becauſe there was a- Freehold by dation. {/:But this 
hath been agreed by that Court from whoſeiJudgmentthe. preſent 
Appeal is, that arefuſal may be/upon inlufficiency,appearing-upon 
an Examination, upon anew Preſentation 3-- andconſtantprattife 
roves it. 
ET he greater if any doubtis apomthe Plea,” if good; it-lays, that 
he was Examined, and-ypon- Examination, ' was: Found. : incapa» 
fer is to 21G vive oartf tn boz ,26fubltog af vo 25; 
-* The Exceptionitaker-to/it, is, that it doth not — the par- 
ticular parts of -Learning;''in which he 1s deficient; the'Tem- 
poral Court may Judge, if itwere'-a-\ſuficient cauſe; of\;refulal, 
which is to change and turm'it, ad alivd:examen,' what Learning 
is requiſite for a Preſenteets be:Benefic'd/z. they would' not have 
the Ordinary to determine what Qua 10s. a __ ought: to 
have in order to take a Benefice,but the Judges in Werrinfter-Hal : 
They can have no colour for' this pretence, but that the Ordinary 
may have refuſed, when competently Learned in their Opinions, 
and they cannot fay that the Law hath ſettled any Rules or mea- 
ſures of Learning requiſite. Someſay, Latin is not requiſite fance 
the Liturgy is now in Engliſh, and therefore they would. Judge 
of it 3 others ſay, the leſs Learning the ; better Preacher, if can 
Read, and Pray, and Preach, _ be indued with Spiritual Gifts, 
2 


and 


9 
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and (o is their Replication ; others. (ay, that the Ordinary's 
moſt be ſubmitted to theJudge's Opinion of the pro- 
of Knowledge necefſatys theh they have a Popular pre- 


tetice, that this will give/the- Biſhops too great a Power of refy- 
ſal, and {oreſtrain Patrons frotn their privilege of Preſenting, and 


thereby make themſelves Collators: But, there's no danger of 
thdt, becauſe there muſt be notice and a conyenient fime tor 4- 
nother Preſentation.and the danger of this reſtraint,is as much the - 
other way; for then the Temporal Counts are tq- dg it, and jts 
much at one to the Patron, which is declare the inability, the 
Ordinary.ot the Temporal Cburts.t|: On both ſides, it malt be a- 
, that" default of Literdtwre, /is a good and jult cauſe of re- 
al, the\'Queſtion is, who ſhall judge of it 5 it is {aid, aviner 
Ms be Literatara & ea retione inhubilis, i. e. (it being inde- 
finite) ts det? Liter atara neceſſaria. » 

- | But; thiey Cavil at the Word wires ſuffciens, as if that agreed 
bir Gomew 


ie. 7tipgoed for nothing 

Fudgmency: the inſuffidency. of the. Plea, . do always day, 
ver exiftit. 9 

"Then it was argued, That it 3s a. good. Plea to all intents and 


purpoſes, from the nature of the-thitg, and. the iliey of 
making it wore particnlar and certaio-'- 42. From the ſufficiency 
of it!to/all anteiits and purpoſes of 'Tryal. 3. From the Precedents 


and chofe''of Andiquity which wanratit this form of ing. 
4. Eromithe;miſchicfs and inconvehiencies which awit follow 
and enſice; if a-greater particularity were requized. 7 

 <. yoni chemavure:of the thing, -andithe impodlibility of ma- 


kiqg/to more particular and: centain ; nf xhe Biſhop were:/bound 46 
ſet down- in particular, and at large, every point of Learning 


wherein this pdor wreech was dnd 5 ciificient, 'twould be a Pltea- 


a _ ww jaſtificacion of an Adion.done by 2 private Per- 
ſonglandmor like tothe Aleading/of. the A& of a Judge, which 
thisis;, wwonld bedolarges to render; it. impoſſible for ito jaja 
antiſaetticvapon'; ' ant! then-they; would have demurratl with 
Gauſe, becauſe waltiplox Mmcertires »@- perplex', and the raft 
vfodr uſgatUyjeitiver upon thoſe vecalions 3 the. Aſlignment of 
feveral und dinany- particulars would hate been double, and god 
aueoutT 10N, -becauſe- one i particular might be found «rye 
ard :another tot, and' the Aibgnment. of one particular ,wau] 

have bvenatiadged 3nfdfficient, far they they would have-{ai 
thir'Leathing is0f a Gomplex-navine, 'and/if -a-Man ſhould fail 
in>atiſwerlapatiy one particular, -tho':common-Queſtien, yet he 
[>> a oO: : Anditherefore the-Aſlignment; af 
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certified th hat he was, Of "that he' "Was hot. jay aan: 
No, fay they, the Court | muſt not 'write to the Archbiſhop to 
know that, till it be cid in what Points of Leartiing he was de- 
feftive; and if theſe” (hall be thought material Palts of of Learning 
for a Re Jt, hen theymulſt witte to'know if Hodder had hl 
or not z; i they, of by them not tmaterial for the Qualifications 
of a Ig i ey.mult not write at aſt? This is the. true Engliſh 
of the Argum ou "But it was argued,” That the Temporal Conrt 
is only to de e, har the the Cauſe _ Refuſal; if trae;” was a ſuffi- 
Cient | 28 and the'Books are, that's eneral default of Learn- 
ing is a 8 Cauſe ; And this the Archbiſhop is to try: And this 
Is Certain © th, for to make an Mae * Qurſion Oper for that 
Trial, ., ... 


Beſi des,” A greater NOR an deibiict hath if late beth al- 
lowed in pleading of Proceedings'iff Courts, 'and' before Judges, 
then formerly, In ancl days, fit 4 Man leaded's' Judgment 
in a Court i in Weſt min 4 h Moe forth the *whole 3 co 
they came to allow, of. 7 rattle ' fruit -pro ks, 6 ang an Abrid 
of the Proceedin "carne a only : And this ws 
becauſe that 'all 'Proceedin in” Aipetione” Courts: were 
to be preſtige regular,” "Fill 1 e conf were '{hewn : "But B37 
was denied a long white to Inferiotn wn *becaulſe theſe * 
tied to ſtriter 5M and therefote Were ſtill forced, 1 to fer fort 
the whole; then they allowed'a Falter fit proc 
provided ſtil they were Courts of Record':* Bur 

w it in pleading of * a -Jaſkificat "A S A 
Hundred Court, .becauſe the wi yidente'; 
ſo that ſuch a formal Nicety, in pole 
red now as was  formetly, hr wh ha 
Spiritual Law, there is always leſs calle fjbine in Plea 

ing, then in others triable in Courts by og: as in Baſtardy, 
Divorce, Depoſition, Literature, Profeflion; and*the 4 yy I: 5 
w_ h if ſo much be alledged”, that they 'may Write to" kn 

er-the Fatt be ſo orno, and n a Return thereof that 
wh ſo, they can give Judgment, © Nav if his” race my Ford 

Archbiſhop, in this Cafe, upon Examination ſ: "returned hit 
this Preſentee was i Literatura minus ſuffi ciens, 3s indoubteMHly'ht 
would, (and ſo the Plaintiff thonght, otherwiſe he w 
Joyned Iflue)and ſo ea drcdfroxe inhabilis,then unit _ am edg 
ment muſt haye been for the Plainififf in Fe 
Learning is a good cauſe/of Refuſa},” and tmuſt be aaa + 
'The Rule laid down by my Lord Anderſon, 3 Leon.” 300. is, 


in Matterstriable by our Law, all things ifſuable ought to be = 
Gally alledged, inorderto havea convenjent Trial; bbit'i 
Fo the Law is otherwiſe, becauſe there's a ops mthe 
1;-and therefore if certain ne to oO a 
fafficient. ' 


cl 
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My Lord Hob. 296. in'Sladeand Drake's Cale , faith , That in 
pleading a Divorce, you muſt ſhew before whom it was, 11 Hem. 
7- 27. but you need not ſhew all the Proceedings as you ſhould 
of a Recovery at Common Law ; and the Reaſon why you muſt 
ſhew-before whom, is only that it may be known, who is to try 
and certifie it. In Burdel//s Caſe 18 Edw. 4. 29, 30. 'tis clear that 
in all Spiritual Ads triable by the Spiritual Law, it is. neceſſary to 
plead no more than what may give the Court ground to write to 
the proper Eccleſiaſtical Officer, and to judge by his Certificate. 
Now here is ground enough in this Caſe for the Archbiſhop to ex- 
amine this ignorance Perſon, for ſo he muſt be taken to be; for 
ſo he is found by oneOrdinary,and he refuſes to be examined by the 
Archbiſhop: he is pleaded not to have Learning enough to capacitate 
him for a Core of :Souls, and that by one whom the Law hath 
conſtituted his Judge : 'Tis true, this is traverſable and triable by 
theArchbiſhop, but all thoſe Inſtances of his Inſufficrency that 
were taken in the Biſhops Court, would be Evidences of the ſame 
before the Archbiſhop, proceeding in an Eccleſiaſtical manner, tho' 
not ſo proper, tho' not poſlible to be ſet forth in the Temporal 
Court ; this is not a General Return':of a Perſon 1habils , 
which might occaſion an Enquiry into all ſort of Diſabilities ; but 
a Special Plea' of inhabilis, quia inſufficienter Literatwsy/ and there- 
fore no further Enquiry isneceſſary, then into the Learning of the 
Party, 'as Capacitates him for a Rector. $07 


It was in the third place argued fram the Preſid8nts of Plead- 
ing in this Caſe, and other Caſes of Pleading upon like Occaſions, 
and thoſe both Ancient and Modern. wi 


40 Edw.3.25. In a Nxare Impedit (as this is) the Biſhop pleads 
as here, That he Examined the Clerk preſented, and tound u 
Examination que i ne fuit ſuſſtciens Letter'd, and thereuponalledges 
Notice to the Patron, & per lapſum temporis,he juſtifies his own Pre- 
ſentation: Upon this, there's no diſpute but that thus far it was well 
pleaded;but the only doubt was,whether the words, end /o diſabled, 
ſhould be added to the Iflue > and they were ordered to be part of 
the Iffue in that Caſe, and ſo they ought to be in this Caſe, and fo 
they are &* earatione inhabilis ; this Caſe isexattly parallel to that 
in queſtion ; and upon this Plea there was Ifſue joyned, and the 
Trial was direQed to be by the Guardian of the Spiritualities, w4- 
rante Sede Cantuarienſi,nothing can be offered again(t this, only that 
*tis Ancient, and the Law is changed, but by what Authority is 
hard to know z there is no Attof the Legiſlature to alter it : much 
hath been done to help againſt Niceties in Pleading z nothing to 
require more. And Bro. Quare Impedit 168. they were compelled 
to joyn Ine, able or not able, in that reſpect. | 

39 Edw.3.1 & 2.The Earl of Arundel verſzs the Biſhop of Cheſter, 

ſays the Book, tho' it appears ny to be a miſ-print, from the 
name of the Church, and the Trial per pair, and the Antiquity of 


che Biſhoprick it ſel, it mult bethe ſame,that in the Aridgmentos 
e 


The Biſhop of Exeter & al, 


>. 4M 


"called the Earl of Arundel verſa the Biſhop of Exeter, the Biſhop 


pleads as here, That he examined the Clerk preſented, and found 
him perſona inhabilis, to have a Benehce in the Church ; and-Ifſue 
is joyned upon that which is ſtronger then ours, and a Trial. ty | 
Jury isdireced out of the County of Cornwall, becauſe the Clerk 
'was dead. Here are two Caſes m which all the different Trials 


are taken that can be had by the Guardian where the Preſentee 


was living, and by Jury when dead, becauſe he could not be ex- 
.amined : And in. both theſe Caſes Iflue' is taken upon this Plea, 
and that in great Caſes, and after long:Debate.” And, according 
'to the Lord Coke, in this Reign the Law was pure and uncorrupt, 
and flouriſhed. 6 IO | 

Then were urged Modern Precedents, Mich. 15 & 16 El:z,Rot. 
1941. Molinenx verſus Archiepiſcopar Ebor in a &nuare Impedit, mh 
which'the Plea of the Archbiſhop is the ſame ix: totidew werbis,' as 
here, Perſona in Literatura minus ſufficiens, ſeu habilis ad habend' 
: pred Eccleſram, and' there is no Exception taken to the Plea, - but 
only-Ifſue joyned upon-notice,or rio notice, before;the Lord Chict 
. Juſtice Dyer. Js 2 LO 

"Another Precedent there is Hil. 6+Eliz. Rot. 646. Bodenhan 
verſus Epiſcopor Hereford”, there is the ſame Plea in Bar as here, 
' That the Perſon preſented was Perſona in Literatura minus ſuffici- 
- ens ſeut habilis ad habend' aliquod Beneficium Sante Ecclefie,and then 

avers notice to the Patron. : and no Exception taken to the Plea, 
but Iflue upon notice. 

Paſch.'6 Eliz. Rot. 714. Paſchatll verſws Epiſcop' Lond' Quare Im- 
pedit, the Ordinary pleads an Examiration de habilitate, honeſate 
& doFrina ejus; > pro eo quod idem Epiſcopus invenit pred' Clri- 

ſtopherum fore criminoſum, & de non ſana Dofrina ideo recuſavit 
and notice; and even to that general Plea there's no Demurrer, 
but Ifſue upon notice. 'Tis no Anſwer, that here was no Solemn 
Judgment upon this very Point, for it doth ratherjinforce the Au- 
thority of the Precedents; it argues that the Law was taken to be 
ſo clear for the validity of this Plea, that no Lawyer would ven- 
ture upon'a Demurrer, but rather would truſt to a Jury upon the 
Evidence of notice, it argues it ſo conſtant a Courſe and Method 
of Pleading in theſe Caſes, that none wasſo hardy as to diſpate it. 

38 Edw. 3. 2. Perjurize was alledged by the Biſhop in the Pre- 
ſentee, and held' to be well enough, but nothing of manner,time 
and place, nor any Conviction of it mentioned, and yet this was 
admitted a good Plea, 2 Rolls Abridg. Prejentment 356. and {o 
ſays Rolls, it ſhall be, tho' in a Suit between the Ordinary himſelf 
and another., Dyer 293. 'tis cited Bro. Quare Impedit 170. Ju- 
ſlice Rhodes 3 Leon. 100. vouched a Caſe in 30 Edw, 1. out of a 
Manufcript of the Lord Catlins, wherein upon a Lyare non Admi- 
fit, the Defendant pleaded that the Preſentee was Schiſmaticus &- 
Adulter, 'and the'Court commanded that he ſhould hold to one 


-or other of them, for which he ſaid Advlter ; from hence 'tis ma- 


nifeſt, that the Court did not diſlike the Plea for the generality, 


* but the doubleneſs. | 


t } And 
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And then'it was faid; That after.all theſe Preſidents on this 
fide, and many others which might be Cited of the like generali- 
ty in other cafes, 'twill be difficult to ſhew-one ſingle Inſtance or 
Cafe in which this matter \of general defett of Learning was ever 
pleaded otherwiſe ,-or any one Judgment. again(t any Biſhop 
whatever, upon ſuch a Plea ; for tho'in ſome Caſes, which 'they 
fay are parallel and ſimilar, tho' in truth they ate not, as Criming- 
ſus and Schiſmatices bath been adjudged too general, yet this Plea 
of Minime the Literatard ſuffi dens ac ea ratione incapax, as it has 
always beennſed, without alteration of words, fo has it never yet 
been exceptect 4gain(t, and/ in thefe- Prefidents' of; Edw. 3. be- 
fore cited , hath been thought good, and Iflue . joyned there- 1 


[1 This was - m—_ ' of OY and*:@4as all thoſe ancik 
ent Pleas were). fou Reaſon, - being-ſuch-as the Sub 
Matter 'is-capable of. ws | _ TP 
i>:In the Caſe of '2 Coroner it's a good Cauſe to remove him! qhie 
fait minime idonexs. ad axequendim off eikm; iftnd.; ind no charge 
of any particular inſufficiency aſligned, Nat. Brev. 163.and 
there-is no queſtion but that *twould/bt a good Canfe,* and ſulfici- 
'V ently! certain in a: Scire Facts to repeat, vacate; or cancel Let 
ters Patents'for-an Office ur the Law, to fay in Legibus knjuo: Regrd 
Angliz »tins+ ſufficient inſtruttws, withoiit afligning'any particu/ 
lar Caſe.or Statute that a Man 'blundered-ar, or. was ignorant in; 
$ ſe an Ore in theLaw, © whicti the King or a private: Per+ 
fon bath the Nomitation,' and the Court refuſes roadmit a Man (6 
named; and an Action brought for that Refuſal, Ge. would it not 
be a good Plea to fay the Party was mirius ſufficiens in Scientix L4> 
gm 5 ea:Ratione inhabilis;, and'particular Inſtances are Eviden- 


+ This'1s inthe ative, like a' zo fait dawpnificatwe, and there 
ou never need to ſhew how ; unleſs 'twere a particular Incum- 
brance at the time of the Contradt 3atherwiſe 'tis? always a good 

Plea” 
In Nox Compos 'tis never fhewn in-particular wherein, or what 
Feats of Frenzy ; Nos conjpor implies that he had' a getieral De- 
fect, diſabling him at thattime to-do an AQ obligatory and 
valid z and that reſembles this; for yon need-not Thew wherein $ 

bur the Particulars are Evidence! 1. W 

The Reaſon of the CO Convenietice and Solidity of 
the diſtintion between nn —__— Afﬀitmative ; For 
mftance in this Caſe,the Negative Þ implies an-entire denial 
of ſufficient Learning to qualifie hind fora Cure of Souls, and ehat 
juſtifies the Ordinary ;; and aur 'Law'-Books are-fall of this'Di- 
ſtin&ion ; Mode and other Circumſtances of Quatity, 'Time,' and 
Place, are requiſite in Affirmative Pleas; node of which are nocel- 
fary in Negatives. There might be'cited infaiire numbers of Ca- 
ſes to that purpoſe, as Mawſey's'Calt wiRep., 4. Bronghtow's Cafe 
5 Rep. 24. Aſton and Hi 5 Crd. 253." Hutchinſon verfar Loaſon, 
F- — 59. And as the i” 


e 


3 Cre. 393. Wild and Dow 
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of all thoſe, is the 40 Eaw. 3-30-which is the : ground of all theſe, 
and: many more.fubſequent Auttiorities to the like effe&t : But be- 
 fides, - there's 0ne: modern Caſe, :'tis Church verſus Brunſwick , Sid. 
334 ' Bond to pay from time to time a Mojety of all ſuch Moneys 
as from time to:time he-ſhould receive 3/ and payment of a Moiety 
genierally, withott ſhewing the particulars in certain; was held a 
gaad: Plea:; ,and the reaſorrof that Judgment maintains the Rule 


now contended for, which-was, becauſe:'tis of what he ſhould 


recerve- from.time.totime ; otherwiſe 'if thoſe: wordshad: been 0- 
mitted ; becauſe-in that Caſe there would-be aſtuffingrof the Rolls 
with. a multiplicity of Particulars ;-and _ lame Re: packs? in 
the Caſe at Bar. - 3 $1301 

Then 'tis conſiderable, and deſerving af a Thought, Thar: if 
Learning be 'requilite to an Office /F , for:a *Slander in 
which an anAdtion lies,there theſe very wo would bexrarr Aﬀtion: 
As to ſay of a Judge, orthe like, the very words here;mentioned/ 
With reference:to his Office, twould be: deeined [Scandalous'and 
Adionable i: Now. our: Law-will' not allow: uncertain; doubtful; 
and. ambiguous'words to be fo.” WE We 

Even in-Affiematives our Law allows of general Pleading >thers 
Patticulars wouldbe many';-As in Bond for performance.of* Co- 
ven3bts- upon-.an Apprentices/:Indenture- for finding. him Meat, 
Drink, Waſbing; Logging! and -other Neceſlaries,, beld-rhat /7#:- 
veirit:Meat, Drink, Waſhing, 'Lodging; & aliec.rev woceſſavias, 
18 4: good Plea,: tho' intirely -tincertain what: or how much's- and 
the;Reafan is not anly, becauſe 'tis in thewords of the:Covenant, 
for that Reaforidoth: not' always hold; for many times you muſs 
ſhewhow, andre forced-to.vary from the wards of the Covenant 
in-the Breach 3:-25/in caſe of quiet Enjoyment, Breach. muſt al- 
ledge how and by whom, and under what Title the Man was di- 
—_— come og $ another Reaſon, becauſe the Particulars would 

be:many.--.. 

fins Sib" Hers tor, 2 Bul de 31. Caſe fur aſſump= 

ſt, PL SO .S. being a 77 Bop of the Bufog 31 and —_— 5 
the Pd Houſe, he fe} fick ; the Defendant, in conſideration 
that the Plaintiff-/would' provide for:him ſuch Neceſfaries as he 
ſhould want,he would bene &+ fideliter folvere proinde : The Plain- 
tiff ſhews that he lay there ewo Months; that the Plaintiff provi- 
ded him Neceffaries amounting in-value to, &c. and held good 
without ſhewing the Partictlars toavoid a multiplicity of Reckon- 
wps ; ſo 'tis.for a Surgeons or Apothecary's Cure. 
ſ::Agother Rule -in Pleading there is,” That a Certainty, or a 
Generality in'Pleading ſhall be! required: , according tothe nature 
of the Subje& Matter pleaded. In pleading of Breach -of a Sta- 
tte Law, iit's enough to uſe; the Negative of the words of ſach 
Statute ;- as-'it 3s in - Caſe of -a' Covenant; and by the-fame rea- 


ſor) m this/Cate, here a Statute ſays the Biſhop may refuſe propter. 


utu Sciemtit, x's.enough to ſay in}Literatura mins mn clens} 
ecpally when tis added ve "3 Fa inhabit F 2 


—_— OTHO 1 er; I 
_— - # © © ne —— 
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W. 
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"Then | ere urged the Miſchiets and Tnconveniences which muſt 
enſue, RT ISllo ls upon the'ConſtraQtion which they would make; 
thatthis Plea is uncertain';” for their Reaſon only can be, as was 
laid before, . that the Cqurg may judge if it be ſuch a Deficiency of 


meet the Tempgral, 
dictions,, ths: bot 


P $59400% za _ is LD | 
may refuſe hirh 45 inſufficient 5 and fo the Archbiſtiop 


omit. ov-forget the Coniſequence, As Judgment ſtand, then 
if, hey op refuſe, the Temporal 

angther” Writ, "Whethgr the Caniſe of Refuſal*were ih'a point of 
Learning, which, they think requiſite,” for he myſt not plead a 
general. L 72 of Leirhing, but mentiqn” Particulars, * that they 
Yay Judge 0 them ; this 1s'to' ſubjeteytn his Grace the Metropo- 
tan-to their Opinion, in an Aﬀair Within his 'own Juriſdidtion 
114 Go ck. It is at laſt 'to Enforce. the Epiſcopal Judges'to 


oy 


direftly plate in Hodder, ye the, next: will, if the Archbiſhop 
the ſame mind : Now'thi ky nl the Conſequence, 


lawtal, ob quad O+ diverſa, alia Crintina confimilia pred',the Preſen- 
tee fuit Criminoſus &- ſic inhabilis &- non idonea perſona,” and this 
was held an ill Plea! But.rhe Grounds and Reafons of that Judg- 
ment were not for the generality of the Plea, ' but becauſe the de- 
fets ſpecially declared. before were not” ſufficierit tg/make the Pre- 
ſentee &- j' Criminoſus, 4s being not Malt in ſe, but 'prohibita by 
particular Laws undet*tetrdin' Penalties. © Nay, the Argument 
they would maks from the; getteral "word Criminoſss, will not 
hold in the Cafe in queſtian, but js clearly diſtinguiſhable from 
it; becauſe one ſingle A, ons Crime fpecially'fet forth, would 
diſable the Man 5, but igf this caſe Ignorince, that works a Diſabi- 
lity, mulſt'not be of any orte partictilar thing whatſoever, but 2 

. O 2 genezal 
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general detect ot Knowledge. And another Reaſon agaimſtrheir 
Inference from theſe and the like Caſes, is this, they.” belÞng' tb a 
different Examen, and upon that they require (as was (aid before) 
a different pleading. | 
The great Caſe, ma the only one that can be pretended to 
come near this, is Speccot's Caſe, mentioned in every contetnpo- 
y Repore of that Age, as. a new Caſe ; and anew one it is; 
ah the Reaſons of it are differently reported i in divers Books ; 
and, in truth, the Reaſons of the Judginent do not warrant it, 
nor make it 2 icable to the Caſe at Bar 
The Authority of it is queſtionable, for ty agree, Schi 
or Herefie, which the Judg es there take to be all one”, oO Cauſe 
Refuſal ; and others ſaid, cl did not know what was Sch: 
ticus may Pop they be oe: conſider Ain wb the Archbi 
might, t id not. ; but rhaps the Ordinaty may 
that to be Schifn which 1s not : por therefore the 2f bin Mee 6: 
are to judge what is Schilm ; and in the enforcing of g ofthe Caſe be- 
low, {aid the Ordinary is Judge PA Nine nom of Fatt, not. 
if the Fatt be Schiſmz which is ſor 
Ii Reports of that Cale are 5 s 1 mins 189.196. 


6, and 52. and 3 Leon. + and 360. in t C 
the Frags wk leaded that the Preſentee Schiſmaticys inveterutis ** 
& ideo -.. ilis : upon the. validity 0 Qs big) there wrre' di- 
vers Arguments Two of th Judges... fog Lord" Avderfor, 
were for the Plaintiff, and two for the ſend Ariel and for the 
Deciſion of the Matter, oe Jpn for he was aked, 
and. by the greater ginent was giyen gi Bhe - 

Then were repeat 4 Jo Anderſar's words , fal.. 18g. the 
Inſtances that were nd were, ſays he, Crimizoſus &. Perjurns, 
but they are Matters triable both Law, Spiritual 404 Temporat, 
and the Comrext , or how is nec to. be ſhewn' to determine 
the Trial ; but $-biſaraticns 1 in the principal Cauſe fhal) be tried 
only by the Spinitual Court, .and not by the Temporal , as that 
of an Heretic. may be generally pleaded: And divers Caſes were 
put to prong ſococral Pleas and 1fues triable at Common Law, an@ 
yet lays he._Judged pro yer 

This is my Lord Anderſon . 's Opin that Caſe, and whether 
the. Ancient Authorities vouched in that Caſe, do warrant that 
ke tro ſubmitted. 

oy, rom our Law is not any one Opiaian , _tho' judicially 

can make oralter the Law, nay, it doth not ob- 

wo any py Be than the reaſon of it is confiderable, and agrees 
with the conltitution and. the Rules of Law ; my Lord V aughax 
always declared in favour of Reaſon and Authority, abd.that in 
Honour of dur Law, for the contrary is to ſay, *t1$ founded upon 
no Reaſon. z: then * ewas urged, that this Judgment was when the 


Counts were in | with the, Eccleſi ated, and the 
then High: Commiſſion Courts Exetted' FI Eliz.. had given ſome 
provacation, which, with frequent Pyabit ave Nknt 
na wha .between the Bi ! garde in the 'be-, 


pinning 


- vu Saniplon Hele. _ 


= {>} 


inning of tie Reign of K. Fac, 1- But admitting the Cale to be 
w, the ſame js cafily diſtioguilbable from this, and. founded 
upon diffetetit Reaſons which cavoot govern or influence this. 

_ *Twas urged firſt in that Caſe there was ſome poſhbility for the 
Biſhop to have ſet out the Hereſie certajaly, and particularly, for 
all Hereſie muſt be founded upon ſome particular Tenet, that is 
Repugnarit to the common received and Orthodox Doftrine. 
Now in this, Caſe, ſay they, the Hercſie : ought to- be Aſſigned, 
that the party may Traverſe it, and purge himſelf, and the Inch: 
Biſhop not to be ihveighled and obliged to run overall the ſpecies 
of Hereſie, which, ſay they, may be almoſt impoſbible, bn thay 
have ohly' one particular Opinian to Exathine, whether che Pre- 
ſentee did obſtinately maintain it, for. if the Temporal. Court 
had been of Opinion, that ſach Tenet. in particular, was not He- 
refie, tho' the Ocfigary thought it ſo, yet then they would have 
over-ruled the Plea,and not have wrote to the Arch-Bi at all ; 
This is the ſole cauſe of that Judgment,,and then the conſequence 
will be as was obſerved befate. Pur their-pwn reaſon. fails 1n. this 
Caſe, for here the ſufficieticy of Learning is Traverſable z. for as 
hath been ſhewn it hath often been Trayetſed, and- as to the ee 
Ratione inhabilis, no ObjefQion can he to that, for che old Au- 
thorities Cited do warrant, nay, require tz and all Pleas of $pe- 
Cial or eft faF as by breaking of a Seal, and thi likeare in the 

ſame manner, 

Then beſides the very words of the Law of Articuli Cleri, are 
very much worthy of conſideration ;, it. jimpowers the Biſhop tg 
refuſe a Clerk , propter defefium ſcientie &* aligs Canſas: rations» 
biles, now all theſe Cauſes of Refuſal, mentioned in their caſes, 
comes under the cauſa Rationabiles,and cenſa wage & in certs eft nou 
Rationabilis,now want of Learning is not included by intendment, 
but by expreſs words, and th re need net otherwiſe be ſet 
forth ; take it for granted, that as they would have it, the Tem- 
poral Judges are to Judge what is a reaſonable cauſe of Refuſal ; 
yet they are not to Judge, if defect of Lexrning be 4 cauſe or not, 
for in that the Statute 1s poſitive 3 then, if aid to be deficiefit in 
Learning, & ea ratioze inhabilis, they had nothing tQ Judge up 

know if t 


on, they were only to write to the Arg 66 0 

Fatt were true, if he were deficient, and th it geed not be 
ſet forth any otherwiſe, then as the Statnte expreſſes it z tho' ig 
that caſe, they ſay, there are divers ſorts of So ad Hereſies 
in Dottrines on which the Biſhap might warraft hiFRetulal, yer 
is not ſo much as once pretended, there are any 10ns deli- 
vered in thoſe caſes, that deficiency of Learning is. ſubjeft to the 
ſame Rules of Pleading. 

Then the Plea is in the Negative, 4s was(hewed NS which 
is more than enough to make 2 good difference z and: Negatives 
in 2 Bar are always allowed to be more geqeral becauſe molt far 
youred, and eſpecially heres were the matter arid- perſon to 
which the words are applied; do fufficiem)y reſtrain avd deter; 
maine the ſeeming uncertainty of it F M7 

| Nothing 


T2 
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- Nothing can be pretended to reduce this ro 2 greater certainty 
154 5) pt £ —_ 4} © 3 
nons or the "Stattite of 13, 


ligionjs i; 

tine rtdpHefe > eandem” Scfipture jeftimonio Corrobarare poſſit Cag. 
3, 4. Cyndttiones in ordinandis requiſt', this is metely a Negative 
mjunafgn'6n the Biſhop never ta confer Orders upon any Man 


So is the Statute off x3 EFz. the fame induces an incapacity. on 
thoſe that ſha)l por tibetibe the Articles, but it. leaves all things 
elſe to the*Ecelefidftital Faw ; neither the Canon nor the Statute 
are Deropatory from the'O1d Eccleſiaſtical Law, they both leave 
it #» Stat quo'to the” Eccleſiaſtical Judges ; no Man will pretend 
that thefe #re 2 Repeat of the Statute of Articuli Cleri ; ſo that the 
Law remained as it od with more Latitude indeed to the Biſhop, 
but_not with more f4vour to the Clerk. wm 
| They jected; "that here was not convenient notice to the Pa- 
tron, andthe nſual pleading of it is the fame day. 
But ſurely that's well enough, apd ſo was it held by all the. Jud- 
es that favoured their fide in' this Caſe, and "tis apparent, that 
e had above four Months time tq' have preſented another, be- 
ſides, the Judges 'declared below, that it not a convenient time, 
it-ought to have come on their ſide, but they admit notice by 
their Replication, apl'. inſiſt upon His Orders as an Eſtoppel to 
ſay that he was literate. PE ON een 
| Te Res That he is ſtill under the Biſhop's JuriſdiQtion, 
and that he'may deprive him for the ſame Cauſe, if ſufficient, af- 
ter "Inſtitution, "but that's a great miſtake 5 for, there may be a 
cauſe of /Refufal, which is not of Deprivation, for, he may be- 
come Learned that was not ſo, and beſides, the Rule is falſe, af- 
ter induQion, they would then be diſcourſing about Freehold, 
ET, x Mari'may be refiiſed, becauſe zo 'corrpos,but he cannot be de- 
prived for that, Cauſe,” though the Biſhop may provide a Curate, 
* We | 
As to the pretence of fix Months notice, from the time of the 
Refuſal; twas never'inſiſted on at the Bar in C. B. or B. R. and 
the Judge who doubted, did only. fay, he was not fully ſatisfied 
with the current Opinion of the Books; his doubt aroſe upon this, 
That the cauſe of Refuſal was not withjn the Patron's knowledge: 
Suppoſe the- Man had” not Epiſcopal Orders, but pretended to 
them, and' the Patron Khew nothing of the matter, ſhould this 
Preſentation prevent ple, 'and theTeſt were all of another Opi- 
nion andthe Books "ae full to this effeft, for the Patron ought 
to preſent a Man qualified, otherwiſe *tis as no Preſentation, and 
then lapſe in courſe, Suppoſe he hadÞreſented a mere lajcas, "tis 


as 


verſus Sampſon Hele. 
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as none; ſuppaſe' he had preſented a Woman,'/as idonrea'' perfor, 


'tis as none ; and theſe inſtances may ſeem Trivial, but oh Books' 
do tion them. ©: - 4, | | - 
2: Roll's Abridg. 364. Kelway 49. 59: 34 Hen. 7. 21: 14 Hen: 
7 2r. and Dyer 227. and Sir 6ymon Degges Parſon's Counſel-/ 
Or. BS . # ' "It { 6 21 Ig} 7 
Upon the whole, the Queſtion is, whether a Court"of Law 
_ ſhall Repeal the Statute of Articali Cleri, whetlier 'the'Ples' ſhall" 
be adjudged il}, which is in the very words'of that Statute; 'when- 
the © faftte Fa& was never pleaded otherwiſe," nay, when it hath 
been pleaded thus often times, and nevet <xcepted” again: all 


now. 


. " 


Gi erefore it was prayed that the Judgment might be Rever- 


- On'the other” ſide 'twas argued, That'the Biſhop's Plea beloiw;)! 
was too general; and the Plaintiffs Replication good ; -that*His be- 
ing Ordained a Prieſt,and a Licenſed Preacher is enough, that this 
is an Anſwer to the Allegation of the Mins Literatws, his being 
a Prieſt is a kind of a ſuperſedeas to his Exatnination; that there 
was no Learning requiſite- to His' having 4 Care of Sonils, *whicly 
was not Antecedently neceſſary t6'his receiving of 'Orders ?'' That 
he6ught not to be admitted/into' Orders, unleſs he beaffared of 
or named to forhe Curacy, all which,” ſuppoſes the Qualifieatians 
Requiſite for a” Benefice with Care of 'Souls 3, i then/*twis urged, 
that here was not notice ſufficient, 'for-'tis not till ttiany day$'after” 

eRefaſal, for this might have iput Hele-the -Patron'beyondthe 
"obity of making a new Preſentation 7” Atid (in all pkatimgss 
of this ſort,” the notice is getterally alledgedito be the fame” day; | 
of within a day or two at the moſt; That certainly" it oapht'to/ 
be with coriventent notice. -But then it was'myped, -Tharlthe fix" 
Months ought not to be from the Death of the.laſt Incumbent $- 
if there be a perſon Criminal preſented, which the Patron doth 
or may know, as well as the Biſhop, there the (ix Months muſt 
be from the Death ; but if it be upon a refuſal for a Cauſe which 
lies only in the Biſhop's knowledge, then it muſt be only from 
the notice, and that notice -@ught to:be perſonal ; but if the 
Months incur from the Death, the notice ſhould be in convenient 
time, and what that is, the Court mult Judge. 

Then it was urged from” Spercot's Cate, That this Plea is too 
general and uncertain, that a Temporal right being concerned, 
the . Biſhop ought to have ſet forth more parnicularly and di- 
ſtmctly the Ye bis Reftſal,”8'Rep.4168% the certdih cabſ of 
a 'Divorſe ' muſt be'ſhewn,” 21 Her. 7." 951% Leon.” 6g. © 
Ordinary is a'Judge only of thematter of FaQ, if ce I if this” 
matter pretended be 4 cauſe'of Reftifal/ he voght tos > that 
ſo Darilar I 7A ranifeft it tothe Court;-in which e Suic 
depends ;'T Us4 kgal exit 26 Refuffi! 5 Heis it x Judge, 
whether Hod4d6*s itfſfficieney* In arfy oticipoint a, te] 

| g 
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00d cauſe of Refuſal; for, if it ſhould be To, the Temporal 
tht of Patronag 


mage would be very precarious. . The Court t 
to have enough before them, & Cop Judge of the os 
well as that on Iflue may be joyned and tried; here 'tis only ſaid 
that he js leſs ſufficient, not that he is altogether illiterate z this 
will put it in the Power of the Ordinary to refufe for want of 
knowledge.in any Learning as he: thipks fit, as Mathewaticks or 
Anatorpy, 'without which, a Man may be well Qualified to, be 
the Reftor of a Benefice, and the conſequence of ſuch Opinion will 
be much to. the prejudice of Lay Patrons ; that certaipty in Plea- 
ding oyght.to be encouraged for the prevention of the exerciſe of 
Arbitrary diſcretionary Power, that the Wiſdom of the Commggy. 
Law is to reduce things to ſingle Queſtions, that the Determina- 
tion upon. them may be plain, and certain, and known, and;/the 
reaſons of ſuch Determinations way appear, which cannot well 
be done, if general Allegations or Pleadings be countenanced, 
for which; 4nd other Reaſons urged by the Counſel, who.argoed. 
with the Jadgment, 'twas des 1. the Judgment might beaf- 


« A r . 
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10 _ Ie; was; replied on behalf of the Plaintiff, in the Writ of Error, 
WI that, the Baoks were yery plain, that the fix Months wereto incur 
fromthe Deatt: of, the Incumbent, and then, ' if there, were, pot 
notice convenient and due time, in order to enable the Patzon: 
to-preſent again, that this ought to come on the gther fide,  - 

' That to-xequire Leong io Preſengzes.to Benefices, would pro+ 
mote.the:Henonr of the, Church, -nay, of the Natign in general, 
That' Man who knew this Preſentee and his Ignorange,. even- 
23t6 the Latin Tongue, -muſt acknowledge, that the, Reyerond, 
ter of his Order, Family, and Perſon, and therefore-twas, 
|= iq the Judgmene ſhould be Reverſed, and it was Rievers 

COuooal 3: 5:7; | | eG 
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; Dr. John Speed. 
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ren and to be begotten 'on the Body of "the {aid Am his Wike, 
and for default'of fuch Iſſre, then to the uſe Sf the right Heirs 
of the ſaid Wilian: Horne forever, and a Fine'wis Levied accor- 
dingly to theſe nſes ; that William and 4in were ſeized, provt 
Lex poſtulat, that they had Tue, WBamr Horne their Son, who 
Died withont Hue in tt Life of Wilkakahd Am, that ſhe Died, 
and William the Father, 'annd Hosbarid Survived her, that then 
he Died without Iſae, "that the lefſor of the Plaintiff is Siſter and 
'Heir of the faid Wilieow Horne, that after his Death, ſhe centred 
and was ſeized prout Lex poſtular, that Plizabeth , Joanna, and 
others, were Co-heirs of the (aid Az, that their Eftate and Tnee- 
reſt catne by mean conveyances to the Defendaat Speed 5, That he 
was ſeized pront Lex poſtnlzt, that the Lelfor of the Plaingiff en- 
tered and Onſted the ſid Speed, and thade the Demiſe in the De- 
claration, 'and that the PHIintiF entered and was Poſſefſed, till 
the Defendant entered ' upon him,” and Oaſted him : And if jt 
ſhall appear to the Contr, 'that the Defendant's etitry, was lawfal, 
they find the Defendant not'Gdilt 6d, &c., upon this oe” 
= Verdift, Judgment was given in B. R. for the De 
ant, | OP 


Aud now it was Argpet on the behalf of the Plaintiff, in the 
"Writ of Error, that this Judment waz Etroneous, and ought to 
be Reverſed, for that thefs 1 ds betoriged to the Heits © the 
Hnsband by force of this Deed” and Fine ; that this was in the 
Cale of ar\ Uſe," which was to be conftruct as tuck: according to 
the: intent bf the Partie$' as a will; That if by any conftra- 
Gon, that intent could'be flilfilled,, it ought : That the intent of 
the parties here-was plain "to Five this Eſtate to the Husband 
and his Heirs, that uſes are to be. governed by Equity, and that 
therefore the meaning of the petſons contefned,, was to be pur- 
ſued 3 That the Woman interided to take Hothing her elf, nor 
to' reſerve any thing, burto patt with the whole :. That here vas 
an iſe by implication in the Hisband, tho' none could reſult back 
to the Husband,] becauſe he had none before z bit that in this 
<afe as in that of a Will, att uſe might by implication very well 
be raiſed to the Hasband, ard then this might be good by way ef 
Remainder, after the Death of the Hawband ; of create an Eltate 
Tail in him, by cough che uſe implied to him for Life, with 
that to the Heirs of his Boi y atid that if it wete not ſo, then 
that it was good as 4 ſpringing contitigent uſe to the Heirs of the 
Body of the Husband, 'G+. atid hat in the inean time till that 
Contingeticy happened the fare was to the uſe of the Wife and 
her Heirs 3 And that this ConſtruQion contradidted no Rule of 
Law ; That it was no mote thati was allowed in caſe of a Will, 
by way of Fxecutory Deviſe, according to Pell and Brown's Caſe, 
in 2 Gro. that the Eſtate ſhonld remain in the Wife and her Heirs, 
during the Life 6f the Htisbard, that this was never defighed to 
take effeCt as an uſe t6 be veſted itnitje ately, and it welo8 niore 
then if the Deed had declated che ule fo : fzet the — mm" 


whe 4 
At —_— 


b _ CO 2 
— Gy — 
ww ”” Ty ..'O _— _— 
- « , | 4 SR, a =27 A&A —_ - - . 


-” os 


ns ET HE: 
Body of Williaze Horne, and for default of ſuch Iſſue, to his right 


Heirs, ahd'that ſuch time had happened, .. the. uſe. would have 've- 
ſted in the Heirs of his Body, or in hus right Heirs, if he had 
Died before that time”: That 'tis true, , there-wuſt, be a perſon.ca- 
able of taking at the time. when the Contingency. happens, an 
o there was here, at the time of his.Death,z, That,it could ne- 
ver be intended that the Heirs ſhauld rake immediately, for that 
then there was, no. ſuch perſon in being, there could be no Heigs 
during his Life : That this was like the Caſe, of .}Yeþh, and Sir 
Ceſar Cranmer, where the Truſt of the Eſtate duryng the Lite gf 
the Duke of Southampter,.was adjudged to remain.in,the Heirs gf 


' the Deviſor 3 the, Duke himſelf not, being capable to take it; 


That here being no perſon able to. take, under this Need and Fine 
during the Husband's Life, it ſhall be -conſtrved jto.remain ag it 


was before, till that Life ends, ahd then. the-uſe ought to take et- 


fet : for othetwiſe, both the Deed and Fine are to no purpgſe, 
they are all'in vain, and the intent of the, parties-to it 18 defeated. 
And there were Cited hy Lord Paget, ; Cate, in.1 Anderſor, and 
Woodletr, and" Denny, 2 Crook 439. and 1 Leon 256. 

. On the ather ſide, it, was argued with. the Judgment, that this 
Deed and'Fine car, raiſe, no uſe, to the Heirs of the Husband,  ag- 
cording to the Rules of Law; It wasinſiſted, , That if, Hugband 


and Wife do; levy a fine af the Wites Land, and no uſes are de- 


clared, or ſilch” uſes are declared, as are,void and can, never take 
effec ; ſuch Fine is tothe uſe of the Wife and, her Heirs, that in 
ſuch caſe the 'Eſtate remains ag, it was, or, if the Fine Operates 
any thing it ſhall be for the benefit of, the party, to whom..it dig 
belong before. _—y TY ys wes pail) 2: _ 
Then it was urged, That this was, deſigned to raiſe an uſe im- 
mediately to, the Heirs of the, &c. and that there was no perion 
capable of taking at, the time-of  Jevying, this Fine,.. the common 
Maxim in the Law 'proving ,it, quod nemo eft heres Viventis; that 
the name and\nature of an Heir import a ſucceſſor after Neath, 
that this being deſigned to raiſe an uſe, ex-preſenti, .apd no perſon 
being capable" of taking at that time, the ſame muſt.be_-void : 
That this is the caſe of a Deed, / executed in the Life-time of the 
yares, and not a Will, where large allowances are often made in 
favour of ſuppoſed. intentions, by reafon-that perſons.are oftey 
ſurprized' by Sickneſs, and. preſumed,  to- want ;the. aſhiſtance, of 
Counſel, but the Rules of Law are always allowed to, govern in 
Conſtruftion of Deeds. Then it was ;prged, that nothing was 
ever deſigned to .the Husband himſelf þy: this ; that, ng words .in 
the Deed can favour ſuch a preſumption, that this muſt.cther. wqrk 
aS an Eſtate in Fenor by. way of remainder z. .1t the latter then 
by the known Rules of Law, there, my(t he a particular Eſtate to 
ſupport it, and ſuch particular Eſtate muſt. þe either expreſſed, or 
implied ; hete.,is none expreſſed, and _jf implied, . it muſt be-in 
the Wife, andif in her, then ſhe dying befare the Husband., her 
; mi | Rr en _  parricular 


verſus Dr. John Speed. 


particular Eſtate did determine before the remainder could take 
place, and conſequently by all the Rules of Law, it can never 
take place 3 and no particular Eſtate can be implied, in or for 
the Husband, for that there is nothing ſaid ſhewing ſuch intent, 
and if the Conſtruftion of Law be to prevail, then as was urged 
before, that is in favour of the Wile. But here, it was plain- 
ly defigned to take effe&t immediately, -and therefore void, be- 
cauſe there was no perſon in being, capable of taking at the time 
the Eſtate was intended to veſt, and no uſes are to be executed 
by the Statute, which are limitted againſt the Rules of ' the Com- 
mon-Law, Chudleigh's Caſe, 1 Rep. 129. if the limitation. of an 
uſe be at this day to 4. for Years, and afterwards to'the uſe of 
the Heirs or Wife of B. which ſhall be, this is void, becauſe 
'twould haye been void, if limitted, in poſſeſſion, Dyer 190. the 
Earl of Bedford's Caſe in Popham, 3, 4. and 82. relolved in like 
manner to be void, becauſe would have been ſo in an Eſtate con- 
-veyed at Common-Law : And, all that can be objedted, is, that 
theh this is all void, which is no more than may be-pretended 
n every imperfeCt conveyance, but here the Caſe is in a Court 
Law, and the Defendant is a Purchaſer who hath been Thirty 
Years in Poſſeſſion, tho' that doth not appear in the Caſe. 

And it was ſaid, That as to the Notion of a ſpringing con- 
tingent uſe, 'tis hardly intelligible in it ſelf, and by no means a 
plicable to this Caſe, becauſe here are no words in 'this Deck, 
that carry any relation to a futare time or Contingency; and the 
Objedion is only this, That the Conveyancer: was miſtaken-in his 
Judgment, or that the parties knew not what they meant,” orthat 
they meant to create ſuch an Eſtate; and in'ſuch a'manrier, as the 
Law will not allow 5 and neither of theſe are Reaſons ſafficient 
to prevail for the Reverſing of a Judgment given according to 
the Rules of Law, by which Men's Inheritances have all along 
been governed, and upon which, many Eſtates 'do now de- 


'T'was further urged ,That the contrary CI muſt be 
advanced to annul thisJudgment,would render the Law and/Men's 
Conveyances, as doubtful! and uncertain as laſt Wills and Teſta- 
ments, and ſubmit Men's Titles to the Arbitrary Power and:;Will 
of thoſe that ſhall Judge of them ; It is to impower them to ſup- 
poſe intentions where not expreſſed, and to raiſe uſes by Implica- 
tion, where they were never defigned : And in ſhorty 'twill de- 
ſtroy all the difference between good and 'bad Conveyances, and 
enable Men to limit uſes and raiſe Eſtates contrary to;- and in dit 
ferent manner from what the Law hath hitherto allowed 5--it will 
render ' Purchaſes more uncertain than they are at preſent, and 
that's more than enough already, and the conſequence muſt be to 
produce a confuſion in property, ec. 'wherefore, upon the 
whole, it was prayed, That the Judgent might be affirmed, and 
it was affirmed accordingly. ' | 


P 2 Watts 


xos 


Watts & af verſas Crooke, 


As | from a Decree in Chancery. - The Caſe in ſhore was 
; That Peter Grooke and Elizabeth his Wite , who was 


Siſter of the half Blood to George Watts, daimed to havean equal 


ſhare with Jobe Watts znd Elizabeth Compeld, I4, who were Brother 

and Sifter of the whole Bload to the Deceaſed of his Perſonal E- 

his anda Decree was made inGhancery.in favour of Grooks and 
Wite. 


Tt was argued on behalf of the Appellants, That he balf Blood 
ought to have but a half (hare : That in the Caſe of Inheritances, 
the whole Blood was preferred 5 ; atid that,tho' ſuch Rule could-aat 
govern intirely'in this Caſe, yet it hewed which pught to have the 

;' that the eue Reaſon of Diſtribution was this , The 
 ivas40 given hke manner, a3he might reaſonably be Wppo- 
ſed willing to have given his Eſtate, an caſe he had made,a Wil, 
and had not been furpriſed/by a fadden. Deathahat every Maniwas 
to favour his next of Kin.z that the fitgtinte of Diſtribn- 
cions:didithe ſamething ; and then thatthe whole Blood was near- 
er of Kin, |becauſe-did partake of both «he Stgnks form whence 
he came. that the Relation or Kindred in this Cate iptirdy came 
from:the-Parentsg, that this was-not an alhiance-by his own Gon- 
tract as Marriage, ior ithe like ;-thatithe lndlination was dappoked 
to-arife to-them from:the Natural J:ove he hoxe to ithe (Cammon 
Anceſtors 5 that ſpch-{aclination could meveribe fppaked equal, 
where the Party was only :of the half Blood : Arm wmuch:to this 
effet.., and:many Arguments drawn from the Civil;Low, wer 
urged 1 in favour of the A » 00s and ſeveral Preſidents gked, 
where it had beenijudged-(ince the Stattite for -ghe half Blapy! to 
fans edu re, oy by Sir Richard Lia, A; [1cpnra'e 

bo | DUS Ee Mi F 

[/; Onithe other ide atowes argued, hat the halk:Blaod.3 is 25 Fagan 
4;Kinto:the inteſtate, as the whole Blood, .and\ anghtto-have an 
equal Share :of :the:Perſonal Pltate, "with the ahale-Blood.; that 
the Party muſt!be; preſiumed equally anclined>to each Parent ; that 
the Hr hor the ha}f Blood wasasmuch a Þrativer 8s one af che 
whole z-7hat the wholeBlood was-preferrableinIDeſcents;butithat 
'was only-upon/accounit of -a Maxim nithe. Laws whereas here:they 

are equallycof Kin; theywhole: Blood zismo-mere a;Brother thanthe 

half: zin-the fame-Relation there,can he:no;difterence.ar degree; it 
might as welt be pretended to haveadifferenceallowed ypantheac- 

«ountofSeniority ;z/that: Opinions and Nradtiſe had been with the 

Decrees;that this hath been taken to betheLaw-in:W/ er-hafl. 

Before the Statute, 'twas held that a Siſter of the half Blood is in 

equa! degree with the whole, Brown-verſas Wood, Allen's Rep. 36: 
= | an 


146: atts & af" verſus Crooks. T6597 


and (o cited in Smith's Caſe, Mod. Rep. 209, $9 int the Caſe of 
Milborne and Milborne, 30 March 1671, befare, the Lord Keeper 
Bridgmas £ W. M. had by Will deviſed all his Lands in Traſt to 
pay every Brother and'Siſter he had living 49. per Ann«m gach, 
and he had ſeveral Brothers and Siſters, both of, the half and 
whole Blood ;- the Brothers of the whole Blood did oppoſe. the 
Payment of - the 40 /. per Anzum to thoſe of the half Blog, but 
'twas adjudged and decreed, that they are equally entituled to the 
40 l. per Annum a piece, and enjoyed accordingly : Farmer verſus 
Lane and Naſb in Chancery, 26 OFob. 1677. declared and adjudg- 
ed by the Lord Chancellor Nottingham, That the half Blood are 
in equal degree of Kindred with the whole Blood, 'and ought to 
have an equal Share of the Perſonal Eftate. The like was in the 
Caſe of Stapleton and the LGrd Merion againſt the Lord Sherrard 
and his Lady in Chancery by Judge Windham, 15 June 1683. the 
Caſe was thus, Robert Stapleton had a Siſter of the whole Blood, 
and a Brother and Siſter of the half Blood, and died Inteſtate : 
Adminiſtration was granted to his Wife the Lady Sherrard , who 
daimed'a Molery of *che Perſonal Eſtate by the Cuſtom of the 
Province of York , gs quptras the other Mojety by forge of 
the At for Diſtributio/of:Inteſtates Efates., and: adjudged : that 
the Wife fhonld have only one Moiety, and the other Moiecty © 
be divided equally beeween the Brothicrs and Siſkeps both of the 
whole ant half Blood. '' This Cauſe was Reheard the 'Seyenth af 
May 1685. by the for Guilford: upon the Centiicate of his 
Grace the Lord Archbiſhop, ito whom it was referred $0 certific 
the Cuſtom of the Province of Toark; who certified: that che Wate 
ſhall have only a Moiety, and the. attier Mojety' ſhalt be davided 
among(t the next of Kindred, and adjudged that the half Blood 
ſhall. equal Share with the whole , and fo the former De- 
cree was confirmed. li hon 

The ſame was adjudged by Mr. Juſtice Charlton, June 30. 1685. 
in the Caſe of Plex and'his Wake agaigit Serjeart, in the Court 
of Chancery. | 

The like was, amongſt other things , declar'd and decreed by 
the Lord Jaſſsyos,- Erbr.' 1g; 2686, in the Cale of the late ford 
Winchdſea apainkt Noraffand Wentworth 5 upon: which Heargh 
were preſettand then Lard Chief mon In 
Mir. Juſticeanwich ; and fo was at Nov, 20: 1689, n Ffs+ 


- 


phens and Throgmorton in Chancery. 87% rn 
It hath WAIT held —_ the Eccleſiaſtical _— and ac- 
cordingly adjudged by. tar Kichand. Rayrizs upou! Splamn Argu- 
nent, by hs arioſt erniyere Ecwdlel; .both'f ahe/Civi) and Oten- 
mon Law; in the-Cafe of -Fomes 'Starey ; Heh. [264 #655 and if 
#he Cafe -of (George "Hawles , by the ſame Judge, upon Fwre 1 
1687. : P*7<Y ;" if ' 
Then it was urged, That the Statute of Jac. 2. for reyivitg 
and continuance of ſeveral Atts of Parliament therein mentioned; 
es this ; for 'tis enafted, That if after the Death of the Fa- 
ther, any of his Children ſhall die inteſtate ; without Wife or _ 
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| "Tio Lee Warner wrſw William North. 


! dren, inthe life time of the Mother, every Brother and Siſter, nd 
 - - the Repreſentatives of them, ſhall have an equal ſhare 3 and that a 
1 
Y 


Brother of the half Blood, is a Brother to the Ititeſtate as well as 
4 Brother of the whole Blood, and therefore ought to have a 
ſhare, and an equal ſhare with the reſt. And upon conliderati- 
on of all thoſe Preſidents, and there being no Pradiſe againſt it, 
except that of Sir Richard Lloyd's, it was _—_ that the Decree 
might be confirmed, and it was confirme 
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| Lee Warner 
X Verſus 
William North, 


Ppeal from a Decree of the Lord Chancellor, which over- 
ruled the Exceptions taken by the m_— , to a Decree 
made by Commiſſioners for Charitable Uſes, concerning a Gift 
Biſbop Warzer's Will ; and the ſame was received, and the Par- 
ties ordered toanſwer. And each fide being heard by their Coun- 
ſel ; the Decree was affirmed, Yide the Statutes concerning 
Charitable Uſes and the m_—_ zand query how they differ : 
And whether an Appeal doth not lye upon @ Sentence by Dele- 
gates, as well as on a Decree of Chancery upon a Decree of Com- 
-miſfioners for Charitable Utſes ? 
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| Briggs verſas Clarke. 


| WI of Error on a Judgment in B. R. aftirmed in the Ex- 
[| VV chequer Chamber, upon a Verdi in Debt for the Eſcape 
| of one Cook; atid none appearing for the Plaintiff in the Writ of 
|| Error, the was affirmed with the increaſe of Forty 
| pounds in Coſts 


-Vide 'the Caſe of Elliſon and Warner, Mich. 18 Car. 2. B. R. 
2' Keeble 91. Whether a Writ of Error lyes in Parliament after 
[| affirmed in the Exchequer Chamber ? Or if that proceed- 
| thg in the Exchequer Chamber doth not come in lieu of -Error in 
Parliament, according to the Statute of Elis. ? 
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William Bridgman &: af 
Verſus © 
Rowland Holt && al. ... 


Writ of Error and Petition in Parliament. . The: Caſe below 

was thus : William Bridgmart brings an Aſſize for the Office 
of chief Clerk for inrolling of Plea$,in the: Court of Kizg's 
Bench ;, and the Plaintiff declares that the -Office of: chaef Clerk 
for inrolling of Pleas in the Court of \ King's Bench,-was time out 
of mind granted and grantable by the Kings and: Queens of this 
Realm ; and that King Charles the Second, :by Letters Patents un- 
der the Great Seal of Ergland, Dated theSecond- of Jam, in the 
Fiveand twentieth Year of his Reign, (att a Recitakthat+ Robert 
Henley and Samnel Wightwick, were duly | admitted'to ' this: Office 
for their Lives) granted this Office (upon the Petition\ of Elott) 
to Silas Titzs, (o ſoon as it ſhould become vaid:; and\that JVight+ 
wick was dead, and Titws had ſurrendred.\ his\Patent; did; in con» 
fideration of Service done by the Eark.of-Arbngton grant: this 
Office to the Plaintiff and his Heirs, forithe:Liyes of , the" Earl of 
Arlington, Dake of Grafton and Dutcheſyof Greftorand the lon- 
ger liver of them, from and after the Death, Forfeiture, »or  Sur- 
render of Sir Robert Henley, and that Sir Robert Henly was dead, 
and that thereupon the Plaintiff became ſeized, and was ſeized of 
the Office till the Defendants did difſeize himj. &. 


The Defendants pleaded that they did not wrong or diſſcize the 
Plaintift. | REEF 


45 Yrs Lakin 
Upon the Trial of this General .Ifſve at the Bar of the King's- 
Bexch,before the three puiſne Judges, the Chief Juſtice thew.ſitting 
near-the Defendant's Counſel upon 2 Chair: uncovered: the'Plain- 
tiff gave in Evidence the Letters Patents. of '2 June,..25 Car. 2; 
Fhen , it was. propoſed by the Counſel for the Defendant, That 
they would prove their Allegation, that the Office \was ;anciently 
granted by the Kings and Queens of Exglend, as was:declared 5 
but no Evidence was given beſides this Pategtiof Car.1411 i 
:Then the Counſel tor the Defendant wayibg. the juſt Exception 
which they might have taken to the Plaintiffs Grant as to. him and 
bis Heirs, which onght not to be of ſuch an: Office, for that by 
that means it might come to. am'Infant : |They. 3nſiſted uppn the 
meer right of Granting the ſaid Office, iz,,that it was Ro 
table. by the Crown, but was.an. Office ng to the Chiet Ju 
ſtice of the King's Bench, and grantable.by him. © ++; { 
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© Then to prove this, it was ſhewn, That this ; Officer 1 is to Inroll 
Pleas between Party and Party only, and had nothing to do with 
any Pleas of the Crown ar CriminalMatiess ,, that all the Rolls 
and Records in this Office were in the Cuſtody of the Chief Ju- 
ſtice 3 that all the Writs to certifie,0t remove the Records in this 
Clerk's Office, are direfted to the Fe er] Juſtice ; and from the 
nature of the Imployment; 'twas '3nfifted, that in truth he was 
but the Chief Juſtices Clerk, and that conſequently the ſame muſt 
be granted by the Chief Juſtice. 

-Amdator turther provs,/ tit was-'thowmrs by the Records of the 
Caurt, thardorvhe ſpace;of' Fwo hundred: thirty five years paſt, 
us Off ce when » | hadebtbn gramed'by the Chief Juſtice, and 
enjoy d accordin tander fuch Gratis. In Triv. 36 Hen. 6. Rot. 
36: tater plarita Keg.  Aunds\ Dom. 1453. It is inrolted thus, Be #t 
remenbred, els Teprb! 'of July this Term, in the' Court of our 
Lord the King at Welſtrginfter, came William Sond, chief Clerk of 
our Lord: oh King, for inrlking Pleas,” before the King himfelf, int 
bis proper x jor the ſane Court of his Froe-wih did {Brig 
ales bis ſaid ro lenbabe bands of 'Sir John Forteſcue Kr. Chief 
Juſtice of that Court {to how of right it doth belong to grant that Of- 
fee to lanaſheverets ah, whenſoever that Office ſhall be void, 
duving elvitiwe rhet th ets fotnvor John Forteſcue ſhall be Chief Faſtice ) 
pays Wy dogh' Nd dirs to the uſe of William Broine; 
ob: dath accept the ſaid Surrender, and doth the 
e to the Fad Wien Brome, .who 5c pre- 

yaw Off e for bis Life, end foorn accords 


'" TIES into ne 
ingh. © 


Mich. 1. of Fard- Ret bo Spot Brome's Surrender to Sir Johrt 
Markham then Chief Juſtice, the Chief Juſtice grants it to 
Ms. $ozde;, who is admitted for Life, and ſworn. 

Mich. 8 Edw. 4. Rot. 26. 1467. Upon the Surrender of William 
Sonde to the cid Sir Fohr Markham then Chief Juſtice , he grants 
it 1 Repinald Soxde;* whois adimitted and ſworn. 

Sorde enjoyed this Office till the time of Herry the 
and then uy came In, and was Clerk call the 13 BH: 7: 
and then came i Roper. 
:- FkL.'g Hoa. 8. Roi. g ;' Anno 15 i8. Upon the Surrender of this 
to Sis Jobs Rite Chief odice, by Johw Roper, the Chief 
grantsrhs Office to Sir Jobu Roper and Wilkam Roper, 'who 

are pe 07S ar {\worr. 

&' 2 Edin/6: Ano v 1947. Upon the Surrender of W;1- 
ha « Rv (6 oy 4eud). to Sir Richerd Lifter then 
OTIS, he Office to View Roper and Rete Hey- 

worel;agd they are Tate and '{\worn. 
229 ©Bz! 1592." Upon the ' Surrender of W:l/:em Roper 
ch '06 Sir Robert Catfin then Chief Juſtice; he 
grarited this Ofhce w': a Thomas Roper for their Lives, 
and they are admitted and ſworn. 


Mich. 


are admitted and (worn. 
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Sir Robert Heath, that was the King's Attorney, took ,a Grant « 

the Ollice-in queſtion from the,Chief Juſtice ; and upan, his. Ad- 
mittance,, the right of the, Chief. Juſtice to grant it is, atiamed up- 
on Record.  ..}.. 14.08 | 360 

Then allthis Evidence on both ſides being given, .and ahe ſame 

being ſtrong on the Delendangs behalf, the Court propoked 4g he 
Plaintift's Counſel to be Nonſwe, which. they would npg;,,: but 
prayed the Court.to dire& the Jury,ſome of them ſaying that they 
would take another Courſe > And then the Court did. briefly / ſway 
up. the ſame, and; particularly the Evidence of the A ,z5 fidw.g. 
and what was urged from it by the Plaintiff,2nd the Anſwers made 
thereto, and left the Matter to. the Jury upon the whole.,., The 
ury withdrew, and after ſome time, gave a Verdict for the De- 
endants. | 


1 Upon this Verdid& the Counſel for the Plaintiff prayed leave to 
bring 1n a Bill of Exceptions, and produced in Count. and. ten- 
dred to the three Judges to be ſealed, a Parchment Writing in 
form of ſuch-a Bill ; in which, after a Recital af the Declaration, 
ang;Tfue in the Cauſe, tis alledged, That the Plaintiff's Counſel pro- 
dyced in Evidence the Grant: of the Office to the Plaintiff ; and 
at, they ſhewed-to the Court and Jury, -that the Offices of the 
roy oops : Arid that, to make;out-'the Right of King 
rrles.the Second to grant this Office to the Plaintiff, they|gave in 
-y1dence the-1.5 Edw., 3. Which-in the Bill is ſet out at, rge (and 
15 (1,"45r48hs 33:i$ before ſet forth.) And 'tis further alledged 
in the Bill, That the Juſtices refuſed: to atlaw , admit ,, and re- 
ceive, the Allegations and Matters given in Evidence , as ſufficieng 
to, prove the Plaintiff's Title to this Office, by: reaſon whereof the 
Jury,taund; That. the: Defendant did not difſeize yhe Plaintiff ; 
and prays that the Fultices would put their Seals to it, according tg 
the Statute of Weſtminiter 2. cap. ZI. __ 


- 


T he Juſtices upon reading this Bill, did refuſe to Seabit, 


_ _ F» Becauſe 'tis aſſerted therein, That the Plaintiff's Countel did 
ſhaw. that this Office was of the Gift and Grant of the King, when- 
loever it ſhould be void ; whereas there wasno ſuch Eyidence to 
ſhow any ſuch Right in the King offered, or pretendedto, belides 
the Patent in queſtion, and. the A& of Edw. 3. | 

2. That the Judges refuſed to. allow, admit, .and receive the 
Allegations and Matters given in Evidence: for. the Phintift, as 
ſufficient to maintain his Title 5 whereas they: were given -in Evi- 
dence and conſidered:and if it be meant.as a ſuftcient Evidence to 
controul and over-rule all other,that doth not belong to the Court 
in Trials to determine, unleſs referred to them upon demurrer to 
Evidence, but is the proper buſineſs of the Jury ; and if. the Par- 
ty. be ieved; the Remedy is an Attaint. Nor can it be pretended 

t the DefendantsEvidence was admitted to over-rule the Record 
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11s William Bridgman /, 
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round, becauſe no Obje&ion' was made to the Defendanys Evi- 
dence'Aat*'the Trial, and the ſame was all given before the Record 
of 15 E#5;was produced, and conſcquently the Jury muſt conſider 
the force of it; tor Evidence on both ſides being given, by the Law 
of England,the Deciſion of the Right belongs to, the Jury;and the 
Atof Eaw.3. being repealed, 'tis/no Matter of Law, but the moſt 
which coold be made oFit. was, that it was Evidence, which muſt” 
be/left© the Jury, together with the Defendants Evidence. But 
no- Biff bf Exception will lye in ſach a Caſe by the Statute, when 
the Evidence given is admitted as Evidence, and left to a Jury ; 
and where no Oppoſition was made to the Defendants Evidence, 
as here ini this Caſe ; and therefore in this Caſe a Bill of Excepti- 
on could'not be warrantable, becauſe the Plaintiff's Evidence was 
not refufed or over-ruled ; nor was the Defendant's Evidence fit 
to be rejected, or ſo much as oppoſed by the Plaintiff. And as to 
the Allegations made by the Counſel, and not proyed, thoſe, ne- 
ver could be an Exception. And for theſe and other Reaſons the 
Judges'refuſed to Seal their Bill. - \ ee 


Upon' this a Writ of Error is brought, and a Petition was ex- 
hibited to the Lords Spiritual and Temporal in Parliament afſem- 
bled, in the Name of the Lady I/abel/a Dutcheſs of Grafton; 'and 
Willian Bridgman her Truſtee, ſhowing that King: Charles the Se- 
cond granted the Office in queſtion to W. B. for the Lives of 
Henry Earl of Arlington, Herry Duke of Graftox, and of the Pe- 
titioner the Lady Iibella in Truſt for the Duke, his Executors and 
Adminiſtrators, to commence after the Death of Sir Robert Heply ; 
that upon the death of Sir Robert Henly, the Petitioner by virtue 
of the ſzid Grant, was well intituled to the ſaid Office, but was 
Interrupted in receiving the Profits by Rowland Holt Eſq; Brother 
to'the Lord Chief Juſtice Holt, and by Edward Coleman Gent. 
who pretended to be admitted thereto by ſome Grant from the 
Chief Juſtice ; that thereupon an Aſſize was brought for the ſaid 
Office, which came to Trial ; and the Petitioners Counſel inſiſted 
upon an Act of Parhament, proving the King to have the Right 
of granting the ſaid Office, which the Judges would not admit 
to be ſufficient to prove the King's Right to grant the ſame. That 
the Petitioners Counſel did thereupon pray the benefit of a Bill 
therein to be allowed,and ſealed by the Judges according to Law. 
And the Petitioner's Counſel, relying upon the ſaid Act of Par- 
liament as ſufficient proof of the King's Right, duly tendred a 
Bill of Exceptions before Judgment in the Aﬀize. which the Judg- 
es upon'the Trial {aid they would Seal, yet when tendred to 
them m Court before Judgment, would not Seal the fame. There- 
upon'Judgment was'entred againſt the Petitioners Title in the 
Aſſize by default of the Judges nor allowing and ſealing the ſaid 
Bill, "according to the Duty of their Office by Law, whereby they 
are hindred from making the Matter of the ſaid Bill part of the 
Record'of the ſaid Judgment now brought and depending before 
your Lordſhips, upon a Writ of Error in Parliament, for m— 
- | e 


o 


- 


verſus Rowland Holt & a. 
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the ſaid Judgment in the Aſlize, and ſ are precluded from ha- 
ving the full benefit of the Law by the faid Writ of Error, to ex- 
amine, reverſe, and arinvul the ſaid ' Judgment : Wherefore the' 
Petitioners prayed that their Lordſhips would be pleaſed to order” 
the ſaid Judges, or ſome of them, to Seal the faid Bill of Excep- 
tions, to the end the (aid Caſe might (as by Law' it ought) come 
intirely before their Lordſhips for Judgment, ec: 


| __ Upon reading this Petition, 'twas ordered that the Lord Chief 

Juſtice, and the reſt of the Judges of the Court of ' King's Bench, 
ſhould have Copies of the Petition,and put ingheir Anſwer there- 
into in Writing on . . .. . » next. 


At the Day appointed there was deliver'd an Anſwer in theſe, 
or the like words: | 


The Anſwer of William Dolben, William Gregory, and Giles 
Eyre Knights, three of their Majeſties Juſtices,q(ſigned to hold 
Pleas in their Court of King's Bench at Weſtminſter, to the Pe- 
tition of the moit noble Iſabella Dutcheſs of Grafton, and Wil- 
liam Bridgman, exhibited by thens to your Lordſhips. 


[Heſe Reſpondents by Proteſtation not owning or allowing 
| any of the Matters of the Petition to be trite, as they ate 
therein alledged, and ſaving to themſelves the benefit of all the 
ſeveral Statutes herein after mentioned, .and all the Right they 
have, as Members of the Body of the Commons of England, to 
defehid themſelves upon any Trial that may be brought againſt 
them, for any thing done contrary to their Duty , as Judges, ac- 
cofding to the due Courſe of the Common Law, which Right 
they hold themſelves obliged to inſiſt upon, in anſwer to the 
ſaid Petition, think themſelves bound to ſhew, and offer to your 
Lordſhips conlideration, | . | 
That the Petition is a Complaint againſt them - for refuſing to 
Seal a pretended Bill of Exceptions, contrary to a Statute in that 
behalf, as the Petition pretends, without ſetting forth the tenour 
of the ſaid Statute, or what that pretended Bill''was 3 whereas 
that Statute is the Statute of Weſtmrinſter 2. cap. 31.' and doth en- 
alt, That if any impleaded betore any Juſtices, doth'offer an Ex- 
ception, and pray the Juſtices to allow the ſame, and'they refuſe 
ſoto do, the Party offering the Exception, is thereby to write it, 
and pray the Juſtices to Seal it, which they, or one of them, are 
thereby enjoyned to do : So that if the pretended Bill was duly 
tendred to theſe Reſpondents, and was ſuch as they were bound 
to Seal, theſe Reſpondents are anſwerable only for it by the Courſe 
of the Common Law , in an Action to be brought 'on that ' Sta- 
tute, which ought to be tried by a Jury of Twelve honeſt and 
lawful Men of Ezgland, by the Courſe of the Common Law; and 
not in any other manner. | 


And 
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Fad be Kelpondenes Farther ſhewe, and bumbly offer. to your 
Lordlhips coutideration,; That the Petition is a Complaint in the. 
nature of an. Qriginal Suit; charging thoſe Reſpondents with. a, 
Facay ayery. high Nature, in adting contrary to the Duty of, 

ir, Office, 'and fo altogether improper for your Lordſhips Exas, 
mination or Conſideration, not being any more trjable by your 
Lordſhips then every Infarmation or Afton for breach of any: 
Statute Law is, all which Matters are by the Common Law, and 
Juſtice of the Land, of Common Right to be tried by a Jury: 

And the Petitzon is wholly of a new Nature, and without any; 
Example or Preceqgnt, being to compel Judges, who are by the 
Law of the Land to att according to their own judgments, with-. 
out any Conſtraint or Compulſion whatſoever, and trenches upon 
all Mens Rights and Liberties; tending, 'magiteſtly to, deſtroy ,all 
Trials by Jury. | ; : 

And it is further manifeſt, That this Complaint is utterly im- 
proper for your Lord{hips Examination, for that your Lordſhips 
cannot apply the proper and only Remedy which the Law hath 
given the Party. in this Caſe, which is. by awarding Damages to the 
Party injured (if any Injury he. done); for theſe are only to be 
aſſeſſed by a Jury-., And they, theſe Reſpondents, are ſo far from 
apprehending they have done any wrong to the Petitioners in 
this Matter, that they humbly; offer, with your Lordſhips leave, 
to wave any Priviledge they have, as Afliſtants to this Honourable 
Houſe, and appear gratis, to any Suit that ſhall be brought againſt 
PE, in Weſtevjnſter-hal, touching the Matter complained of in 
Hec Petition. | =? 17 of & —_ | os 
- And they further, with all humility., offer to. your Lordſhips 
Cantid 1N, That as they, are Judges, they are, under the Sox 

an Obligazgion, ofian Oath to do Juſtice {7Fbout reſpett of Per- 
005)..and, are:to be ſuppoſed to have afted in this. Matter with, 
ang, under. a due regard to that Sacred Obligation 3, and -therefpre 
to impoſe any thing contrary upon them, may ; endanger: the 
breaking: of it which they humbly believe your Lordſhips will be 


2X 


by Writ Originel at Common. Law 3, . and that none ſhall be put 
aut af; his Fanchi. or Freehpld, but by the Courſe of the pack 
won Law. (;;And by anqther Statute in the 28th of Edw. 3. cap.3, 
K45:exprelly; proyided that-no Man ſhall: be put out of his Lands 
and-Tenements,nor impriſoned or difigherited but by due Proceſs 
of Law.'- And by another Statute made in the 4.2 Edw.3.cap.3. it is 
enacted, Thet no Man ſhall be put to anſwer, without Preſentment 
before Juſtices, or Matter of Record on due Proceſs and Original 
Writ, according to the old Law of the Land. 


And 


a» 


4 
; vS; 
4 6 f i IT 4 
* 
Z 


CA 4 


- m b my '— EX 
if defer ng them 
i , , 7 : _ 
P.1 " # Ks ” CS. 74 wo + 


A. 
£ w. H 


And EC ae 


Counſel, it was inſi 
here was a Right, anda R 


be otherwiſe 3, that. this 
| '; "that "this, Houſe is to 


lr of that 5 Edw. 3. — 
Ee fo by gat Ve re oath p 


p 47 
o 
& 4 © 
»*4 we Co, P . Thi w LEES CHECCET = 


" . , 4 d . 
4 | o.: 339 Pomns ft Far 5 "547 
Y - I;£ lt 


Ca - *7 : ov 
1% b 
£ £ «* £5 " 
a . 


< #2 vu, 
: ow, FX ? &T 
ain the Petitfor 
D, + of 2 ” "£». as? _ 3£E * 
w-11 [AS 'T Viet TIC PY4 F E6.9 


ty Prep LD 
Fa ene ng if oe 
ved to er the e add 
cure a Determination in prejudice 'of Two! Vndfed thi lg 


years enjoyment z that it is deſigned t6'get a Cavfe'to be "hard 
and. adjudged, on a Writ lt Error, by the, Evidence oh {one fide 
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* "Beſides, this AQ, tho''repealed, is inſerted in-the | Bill as - 
At in force : ; And if an A& be ſet out, -and no 
muſt be anderſtood to be in force z//and if the Bill 
ed, it muſt have been taken asin force, -and the Deferdanes _ 
nor here upon the Writ of Error have ſhewnthe repeal, which was 
"1 the 17 Edw. 3. and apps ſo upon the Evidence ; from 
whence 'twas interred, That this Bill was too. artificial. If any 
point of Law had ariſen upon the whole Evidence' (and a parti- 
cular point there was none) the. whole ought to: have been in- 
ferted in the Bill, or at leaſt all that which concerned that Mat- 
ter. 

If this ſhould be allowed, 'twould. be in the power of any 
Counſel to deſtroy any Verdi@; as in caſe of a Title by Deſcent 
from Father to Son, and a Will of the Father had-been produced 
and proved at the Trial, and a Bill had been ſealed, only ſhewing 
the Seifin and Deſcent, 'the Son muſt prevail, tho' he had 'no Ti- 
tle. This is enough to ſhew that the 5. par ol obliged z nay 
are obliged, not to Seal this Bill. 


Theth it was argued, That ep preſent C Complaint is beneath the 
Honour, and befidesthe Juriſditon of the he Hed of Peers ; that 
this was a Complaint of a Default in the Judges, which cannot be 
tried in this place; that MagnaCharta was made for. them as well as 
for others; that-if they © againſt any Rule of the Common 
Law, or particular Statute, whether in their Perſonal behaviour,or 
as Judges, they aretriable only by their Peers; that Peers are only 
fuch qui peri conditione & lege vivunt ;, that the Crown and Conſti- 
tation of 'Exgland had (o far exalted their Her 197 mp in their State 
and Condition, that 'tis beneath, them to judge or try Commo- 
hers 3 that al} Powers and Priviledges in bs Ki dom, even the 
| higheſt, are circumſcrib'd by theLaw,and have their limits : That 
this is a Cotnplaint of agreat Crime in the Judges,a Breach of their 
' Oaths,and with the infinuation of Partiality tb at themſelves ; 
which it" true, incors loſs of their, Offices, and Forfeiture of their 
Eſtates by Fine, and of their Liberty by Impriſonment z and all 
this to the King z beſides Damages to the Party grieved 3 and 
therefore it concerns them to have the benefit of the 

this comes not regularly into the Houle z 'tis not arty mat- 
ter of Adviceto the King, nor 'of Priviledge, nor. of Contempe 
to this Court, becauſe the Matter complained of was before any 

Judgment below, or any; Juriſdidtion could be attached here, by 
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Either iO ſhable, or not;;. If not, the Petition 
 onght-ro-be it be,” tis ether b by the Common Law,or 
Nani, rar but.neither do. warrant this Practiſe of Pe- 
on. mag old Law-is that, which paſt Ages have appro- 
which! is co. be: adminiſtred ; and w 
DIY Way « * 57+. "qo ina <—_ manner than the 
ber lows aan chat Law. 
| ling in-this-nianner is vioſt the Conſent of .the 
{ for they have Pleaded to-the Juriſdiftion of this 
yo rs enkenl Be. and therefore it differs from- all Cas 
ſes, where the Partics concerned . have Anſwered the Complain, 
ajut t ditheſame'to an Examination z, and this yill 


.. Forte of preſidents which ma be Cited on this 
; "—_—_ Sag red-yerar : 


_ * __ arte” from a "» gy of _ 
» or from a {laviſh Fear; Gr private olicy, forporn to. Queltj- 
orithePower-ofatieir 3 butthe Judges muſt betray theix 
Reputarioi/and:their dae of- the: Laws, -if they (hould 
own a Juriſditjon, which, former'times and their Predeceflors 


were U tinted with. 
- Tis neveffary' to anſwer the pretence' of a failure of, Juſtice, in 
cafe this wiechod'be Rejected ; and therefore it muſt be obſerved, 


That our Paw knows nothing of extraordinary. means to redrels 2 
rang; a 3; fr a defett of ordinary ones,. recQurſe is to be 
had to the Legillru re, and to; that only, either toexplain and 
to- things RE cle or-to-provide remedies for th 
n eafie means of relief, if there had 
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Ke bi pee rial the ſame to be grub Juxta 
EET 182,:fiteb. Natura brevium, 24.,a0d 11 Heng; 
"T1 05569 there'sthe form of the Writ ſet out; at large. - ; It 
es a> (argiſe.of | an: tion-taken and over-mled, and; it 
follows <0b# pyeci ner wi" , tac ſigilla-veſtra appone- 
101" 06 TRA! eo trucand, duly tenger- 
$5 then this Writ, m_m_— SF Sans quod nen ita eft, . then 
a#AQionfor's falſeretura,. and thereupon the. ſurtnjſe; will be #ri- 
th Spit 7 Wrie Conn nd upon ſuch a' Recovery, 
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conſequence there's no adequate remedy. in Ears an woof 
fuſal 3 but to this it may be anſwered, | 

ditional, 'tis a good Anſwer toit, that. 
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ie the' perſon againſt whom the ame is given, [is remedileſs , ; 
theſe Evils may happen in the repeating of this praftiſe in the next 


'tis Terogioty to the Honour of this Court, to to ſup} ſe it necefſa- 

ere; bot tohave it-in' eftmin &-Hall, Is Weber reckoned 
Onamers ptiviledge and Birth-right ; there the Law is de- 
termined by-one, and the Fa is aſcertained 'by. another ; here 


bee x in? ſame hands : Not that any Jealouſie 'can be ſup- 
hief by it 4n'this Horſe, bur the pratice of it now 


preſident to future Reigns and Ages, 'in which there 
SEE 


rof a = =p | | 
Fen 2.5 the Law appointed and provided particular 
Ch thee for Fre 'Juſtice,- and they are certain, the di- 
oo them ki known, according to the'nature of the 
Suit; *which capacitates che parties copcerned, their Agents and 
Wir ,to be ready, and there can be'no ſurprize. 
not'be preſumed, That this Houſe may err, but if any 
Error be' e, wel impoſlible for the Judges to be relieved, 
for' theſe Reaſons z in reſpet of the Court, for no Addreſs can 
be'madeitifach caſe, -but to the ſame perſons who did the wron 
which is always with ſome prejudice or diſadvantage, becauſe the 
ty Efring 1s to Judge, bf e himſelf hath Erred. . Then the 
| nie] here being in Engliſh and Summary,it cannot well be 
- what was the proof in the firſt inſtance, no Record 
thereof, Then fu uppoſe Evidence be allowed, which is 


made 
'k 


Rej tho' they cannot in the preſent. 
Then this. method is not only againſt the general tenor and 


frame of the' Common-Law, but Er diyers Qs of Parliament 


and Declarations of this Houſe. 


rum oper Tk 9 He, 2 . Cap. 2 reſs, per judicinn pa- 
| gh the 47S 4 pe refers to ſuch caſes 


, per jud' par': beſides, to make it the lex ter- 
He An and continual uſage, 22 Ew, 3. numtby. 


5 erat new. praftice can make a Law.” 

"By"25 Et uek lng 4, "tis Enatted; That no Man ſhall be taken 
'by Periti of urn to the King, or to his Counſel, with- 
'out Pref Or by proceſs or Writ Original 'at Common- 


Lay, and that none ' be put out of his Fractife or Freehold, 
butt by di _ of 'Law before uſed 3 here the one explains 
beter Writ ordue courſe of Law are taken for the ſame 
ein ' uſed" in*tontradiſtin&tion to'Petition ; 3 the 28 Eq. 
& 5-257 ata ns 37-TSp 8 proces and Ori 
_ 42 w. ge and Ori 
"Writ to ps off the Land ; [the 1 aa 
numb, 87, 162. no Suit to be determined ed before the Lords 
bs ſel,” but before the Juſtices only 
{a 4” cap. 23. is fuller, pon. That in Plezs 
- = me | perſonal in the King's Courts, the parties be made 
-to-come "tiþo copper) mm: ſometimes before, the King himſelf, 
ſometimes be the King's Councit, ſometimes to the Parlis- 
"ment, 
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ment, to anſwer thereof 'anew to the grievance of the/Parties, and 


in Subverſion of the Common-Law of the Land, 'tis Enacted, 
that after Judgment, the Parties ſhall be in Peace until the Judg- 
ment be undone'by Attaint or Error ; this is agreed and nplit 
ed, 3 Bulſt, 47. 115. TS 

'"Here is mention even of the Parliaments Summorſing perſons to 
Anſwer, in Subverſion of the Laws. 

There ate other Statutes not Printed, as 4 Edw. 3. numb. 6. 
Cotton's Abridg. 7. and the ſame in 2 1». 50. 

The Lords gave Judgment of Death without Indictment, upon 
ſome who were not their Peers, and agreed in full Parliament, 
that they ſhould be diſcharged of ſo doing for the future, and 
that it ſhould not be drawh in Preſident, that the like ſhould not 
be done on any'but their Peers ; 'tis « Declaration of the Lords, 
nay, 'tis an At of Parliament, and penned in the fame manner, 
aS'29 Edw. r: Statute del Efoppel. at a Parliament agreed: 33 Edw. 
r. by common accord, and 9 Edw. 2. the King in Parliament by 
* Advice Of his Council, and theſe are held to be Statutes. . 
> This was not only an acquittal from the trouble, but a clear de- 
nial of the Power, as appears by the words before, that they had 
aſſumed upon - themſelves, 'and. the words ſubſequent, that the 
like ſhould not be done again, The Complaint was, becauſe it 
was intermedling with Commoners after that manner. Suppoſe 


this Houſe ſhould make an Order upon'this matter, which is a 
Law buſineſs and not of Equity, no Execation can be made of 


. 


according) 


would ſupport:”' 'Tis obſervable what is ſaid in the Repeal, that 
ie AQ was'contrary'to ' the King's Oath, in prejudice of his 
Crown and Royalty, andagainſt the Ancient-Law':/ And ſuch is 
this, for heres no'nſe. of 'the King's Writ, no Addreſs to or 
Command by the King for this Proceeding, nor any mention of . 
Oy» the x op. T2 Aprets ha Partianene for OS: 

' By I cap. 14. in Parhi t for nces, are 

 - again, Fl commutes Reaſory and the Conſtitution z 
thisis ſuch. This is / not incident to the Power of Hearing and 
Determining upon the Writ of Error, becauſe as was ſaid before, 


it 
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mmm eng 
| © bdlonp ' properly to. the Chancery, .to.Idue a, Writ Comman- 
ding it to be done, rb as'is d. 

By 12 Rep.. 63. the King himſelf cannor take any Cauſe out;of 
tid: Court where it depends, and give Judgment on it bim- 
ſel 

And this Houſe can make no Order ypon this. Pexition that will 
be a Record, as in Hob. 110. The Petition is in.the name of/.a 
Perſon, not party to the Record, which ſeems very new, for- 
'tis by a Stranger in the'eye of the Law to. the Cauſe, and confe- 


quently ought not tobe jogned i inany legal proceeding, if this be 


This is-not incident: to the Juriſdiion of the Feror x 5 NO more 
than Amendrnent of an Error in the Court from whence the Re- 
cord cornes, - of the filing/af a Baile, a, Declaration, or a War- 
rant of Attorney, or the-Sueing out another Proceſs in Defet of 
one loſt or the. like. Theſe things are never Examinable ip. the 
Superior: Court, for in theſe Collateral, things the other are igtry- 


ſted. 

' Here's no Hardſhip upon the Petitioner for he might have been 
Non-ſuite,or have this Repeal'd A@ in Evidence at firſt;and 
then have demurr'd on the Defendant's —_—__ or wight have 
Sned a Writ onthe Statnte.of 

But ſuppoſe this Houſe ina "this matter, ond find 
| -ns Petition to be leſs, will ſuch Determination yo 

R_—_—_ ges from deing troubled. Gout .of os Writ 

poſe it E contra; that this Houſe ſhoyld 

Judges and. a them,' and award. 

Order in favour of the Petitioners, would ſuch Qrder bar or iop 

the legal proceſs afterwards z _— mage dexybe uſed ye- 

fond, "1 RaDYEy os Acquittal, ep arias, RE of 

Me poertehor wb Cart Inpat's 
i br ns $i 

wrote #9 wg wondal of ging ien.ſ poi 


_ Then [os 2 73 IT 5 bY 


gon col bi nd 
Sena jence toeh+ Royal Tay Pri 
np. rt pony, "road bes ch tric 
bs Mod cpongens, of of particular Caſes wese;put A 
freed in the coberbe 0 es Feſtry Star's Cale, 14 
W. 4 bY 
= is odd ; in _—_ Abridgment, th opuger 141 thae 
is a Wrix diteQory vrivng g: ar vt ag gh "i 
SEEDED? pr an 
an Averment, Tc. woe nyo 
was lang before maſk of the Statutes aforementioned, aud 


> nn 


Parliament, 7 and? -in that EI e = to ac, but IT 


hered-rq-the ,Law acco trae,. Shard in 


the _ of Stone, gave; Ju that Advice, 
> ey Writ.of Emor was abs ag 16 rk 
Yona Jac ent-was R -3-\B:\ R. even con- 
vice of Pullman A Judges. 
Ii rea nee wy ob Property here, .cither the 


pn owe HUD, 6. Irs the Suit or Com 


Odinabces of Parl jament, or os to follow ey the Ju- 
ſtices,. | But there's no Preſident to warrant this Petition, and 
pore twas ou” that the Petition He ons be : Dilmiffed. 
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4 Holt Mil Caler Julia infra nominar'. 


Record & Proceſs, unde infra fit aventio cum oarnthus ta vane 
Domino Regi infra nominat' in preſens Parliamentum proprits Man 
bus protuli in agen Record' buic Brevi annex' prout interizs ib 


” 
tt = it, . 3. Holt. 


Placita coram Domino Rege-apud/Weftx# de Termino Paſche 
Anno Regni Domi key oma bs nunc Regis Anglis 
&c. ſ{eptimo. Rot. 3. 


London fl, Dominue Rex mandavit Juſtic * ſux per Literss * 


P F ab agno Sigille ad Sa proborum & 
ele hdres wn! London a dw mode midi ed 

= ES Et E 
Geng vation de Þ 


c ſuis ad Goalam ſuans de us ew 
"enilibet Breve ſaum 


' in eadem exiſften' deljber 
eo agar ot 
rare Notte ene ns: 
w_ bee. þ per Literas ſuds Patenter ſub 
onfe nhpmge on E 
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verſus Walcott. 
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mini Caroli Secundi nuper Regis Angliz, &c. ad Goalam predi# 
deliberand' aſſugn' convi® exiſt & judic ſuperinde reddit fit ut di- 
citur Error intervenit manifeitus ad grave dampnum Johannis Wal- 
cott Ger” filij & hered pred Thome ficnt ex querela ſua accepimus 
Nos Errorem faquis fuit modo debito corrigi ® eidem Johanni ple- 
nam & celerem Juſticiam fieri volentes in hac parte vobis Mandamus 
quod fs Judicium reddit fit tunc Record' & Proceſs predift cum 
omnibus ea tangent nobis ſub Sigillis veſtyis vel un' veſtrum diſtin#e 
.(F aperte mittat & hoc Breve ita quod ea habeamys a die Paſchz in 
tres ſeptimar' ubicunque tum fuerimus in Anglia ut inſpe# Record' & 
Proceſs predit# ulterivs inde pro Errore illo corrigend' fieri faciamus 
quod de jure &. ſecundum legem & conſuetudinem Regni noſtri An- 
glix fwerit faciend' . Teſte meipſo apud Weſtm' decimo ſeptimo die 
Martij Anns Regyi noſtri ſeptimo. . 
2 Executio iſtizs. Brevis patet in Schedula & Recordo huic Brevi 
AMREX » \' 
onſ. Thomz Lane Mi Major' Civitat' London ac un' Juſtic 
infraſcript Record & Proceſs unde in Brevi ſuperdi® fuit mentio 
int hes wverha. 

,ondon ff. Memorand' quod per quandam Tnquiſction Capt pro 
i Domeino Rege þ Juſtice Hall m Fes Baily.* Lon- 


don, in Parochia Sandi: Segulchri i= Warda de Faringdon extra 
London predi# die Jovis ſcilicet duodecimo die Julij Anno Regni 


Domini noſtri Caroli Secundz, Dei gratia'Angliz Scotiz Franciz & 
Hibernize Regas Fidez Defenſor 8c». triceſimo-quinto coram Wil- 
lielmo Prichard Mil Majore Goitat' on,Franciſco Pemberton 
MF Capitali Juſtic Domini Regis de 'Banco, &c.. ac aliis Sociis ſuis 
Taſticiariis ditti Domini Regis per Literas Patent ipſius Domini Re- 
gis eiſdem Juſticiar' prenominat' & aliis ac qu beſcomge quatuor vel 
plur' corum ſub magno Sigillo dif Domini Regis Anghiz -confetf ad 
inquirend” per ſacrament” proborum & legalium hominum de Civ” Lon- 
don ac aliis viis modis © medijs quibus melins ſcierint aut poterint 
tam infra libertat” quam extra per quas rei veritas melins ſciri poterit 
& inquir de Kr! 4 pens Prodition' Miſpriſcon' Prodition', &C. infra 
CGvitat' predif taws infra libertat' quam extra per quoſcunque & qua- 
litercunque habif fat ay wg ffoe commiſs per quos vel per que cut 
vel quibus q  qualit' & quomodo & de aliis articulis G circum- 
fant premiſſa & eorum aliquod vel aliqua qualitercunque concernen 
plenizs veritat & ad cadem & al premiſſa audiend' & terminand 
ſecundum legens & conſuetudinem Regni ditti Domini Regis Angliz 
aſſugnat per ſacrament” Rich' Alie Arm '& aliorum proborum © le- 

7 Fan mh Gvitat London pred' qui! adtunc & ibiden Furat 

onerat exiſtent ad inquirend' pro dit Domino Rege pro e 
Goitat predif extitit' preſentat' quod Tho, Walcott »aper de Lon- 
don Gen' ut flſas Proditor contra iUuſtriſſimum &- excellentiſſinum 
Principem. Dominum noſtrum Carolum Secynd' Dei grat Angliz 
Scotiz Franciz & HibernizRevem & Natwralem Doninum ſuun ti- 
morem Dei in Corde fuo non habens nec debit” Ligean' ſuam ponderar 
ſed inſtigatione Diabolica met @ ſedut dileFsoneret verant _ 
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 Dominus Rex 


verys & fidelis ſabdit' diff Domini Regis 
em gerertt & de Jure gerere tenttur penitur 


& naturalem obedient 
erga ipſum Dominum 


ſubtra 5: & totis viribas ſais intenden pacem & communem tran- 


litat' bujus Regni Angliz perturbare & guerram & rebellion” contra 
pans vel. Regem: ſuſeitare ® movere © gubernat' dit; Do- 
mini Regis in hoc Regno Anyliz ſnbuertere & diff. Dominum Re. 
gexe 4 titulo Honore © Regali nomine Coron' Imperial Regn} ſui An- 
gliz deponere & deprivare & ditum Dominum Regem ad mortem & 
deſtruttion” addacere & ponere ſerunds die Martij Anno Regni 
Domini Carol ſecundi aunc Regis Anghiz, &c. triceſſtrmo-qtinto & 
diverſe ah diebus & vicibus tam antea quam F © ea apud" Parochiant 
Santi Michaelis Baſlteſhaw in Warda de Baftieſhaw London 217+ 
tioſe & proditorie cum diverſss alijs proditoribus Fur 'pretÞ. ignor ton- 
| vs compaſſavit imaginat fuit & intendebat ditth Dorwinuv: 

egerr ſupremum Dominum ſunm non ſoluts de RegalP ſtat ritulo po- 
teſtate ® Regimine Regni fui Angliz deprivare & dejicere verum efl- 
am eundew Dominunt Regem interficere ® ad mortem 2dducere” &- 
porere © autiquam gubernat hujus Regni Angliz tare alteraye Or 
penitus ſubvertere ac firagem miſerabilem inter ſub4if "dif "Domini 
Regis per totum Regnum ſuum Angliz cauſare & procurare ac inſur- 
rect ion' 6 rebellion' comtradit#f Dominnm Regem hook "+ ſafchta- 
re infra hoc [Regnum Anglia & ad' exſdem nefatt#ffintas proditi' 
& proditories compaſſution'\imaginativ{"E- propoſite fa pred perits- 
plend' &+ perficiend dem Thomas Walcott ut falſas Proditor tunc'ts 
ibid & diverſis aliis dithus & wicibus tan antea hir4m pdftea mr it#thſe 
proditorie & adviſate fe aſſemblabit conveniebat & > "Cur 
pred of proditortbus Fur pradiet” ignot & cum eifders reftabat de & 
pro ciſadene fais. proditionibue"T proditorits compaſſatids' rmagination' 
& propoſitis ſuis. proſequend” exequent 'G' perftapinn hodare dum 
Thomas Walcott ut falfus proditor” m4ltioſe proditorte" & a4v1/ate 
tunc & ibidem & diverſes ab dithus ® vicibus tam ante nat oſtez 
ſuper iſe aſſumebat & predift aliir provitoribus promittebat fe fore 
anxiliant & afſeftent in execution" prodition & proditor” compaſſa- 
tion' : ineqgination © propoſit ſui” predie perimplent” & per- 
fictend © eaſdem nefandiſſimas prodition” © proditor” compaſſution 
imagination © propoſita ſua predif pevineplend” @ perficiend” 7deiu 
Thomss: Walcott »t falſws proditor” matitoſe proditgfie &@ adviſate 
tunc &-ilidem arma videlicet + © Anz8ie Bunderbuſles, 
Bunebard' Anglice Catbines,” Sclop' Anglice Piſtols ;* & procerabat 
ET preparabat contra Ligeentie ſue debit” contra pacems 171 Domini 
 unc Coror' & Dignitat ſuns, cc. nechon' contra foriram ftatut' in 

&C; 


T 


 hapufenodi ceſu edit” & prof, &c. per quod precept” fult" vidt Cotes 
Predit7' quod 102 Br” Nd Et 


edit? | \, 880; quinn trperent prefat Ftfomam Wal- 
cott £ &c; ud reſpond bic. '& modo ſeiliet ad * on” Gaale 
ditti yan a tent” per Cvitat” Condon apud 'Fu- 
Rice-Halbpredi@ i: dia" Parochid Sin Sepulchii in Warda de 
Faringdon-iextre London'prediffAifo die Jovis undecinid" lic 
Jalij anvorrerefio gvimte fupradiff toram prefat” William Pritch- 
ard'. Mil Majore Goitzt London # Wie Soctis fir JOS; aif* 
Domint Regis ud Gralimfram the Newyate de Poke In ea exiſten' 


eli- 


ju Wakeott. 


. cat 


deliberan' afſugn' prefat Fuſtic difti Domini Regis privs nominat. per 
mManys ſuas propere os Indifament predit# hic in Cur de 
Records in forman Juris terminand', &c. ſuper quo ad iftem eandem 
deliberation (zoale dif Domini Regis de Newgate tent” per Civitat 
predifZ' apud JuſticeHall predit# difo die Jovis daodecimo die Ju- 
li} aro quinto ſupradi# coram prefat Tuftic ult' nominut 
ven pred T Walcott ſub Cuftod' Dudlei North-MGF &- Petri 
Rich 4r Vicecow' Giuitat' predif# (in quorum _ ex cauſa & 
predide preautea Commiſſ. fuit ) ad Barram hic anut# in propria per- 


Jona ſua qui committitar prefat' Vic' Civitat London, &c, &- ftatine 
de premiſfes predif#' in awent predift ſpecificat' #3 ſuperivs im- 


poſi” abocut' qualit ſe vellet inde acquietari. [dew Thomam Walcott 
ar, oo7 ipſe non eit inde culpabl' ©: inde de bono & malo pon” fe 
faper Patriam 1deo immediate ven inde Fur ;\&c. Coram \ "Fac 
fic ult' nominat hic &c. © Jur' Jure Wim per prefat Vic ad hoc 
impannuelat” ſcil.&C.exatf vener qui ed veritat' de premnifdicend elet# 
tric & jurat dicunt ſuper ſacrament” funn quod prediifne Tho. Wal- 
cott ei? culpabilF de alt' prodition' *F* ln Intifament predif” 
ſhecificat' ei. ſuperive impoſit' more GT forma" prout"per"\ Tadifament 


predi@?' juperias verſus cam ſupponitur & god idem Thomas Walcott | 


Few ap ſeu catalla terras. ſfo hay wm ad corn _ 
: ſuper atim ' e5F de prefat Tho, Walcott: fqued pro ſe ha- 
beat vel = [> gab Ly Domint Regis hic EE & 
execution" de ea ſuper veredif predi7 procedere nor _ qui nihil 
ulteriue dicit preterquame ut priue dixerat ſuper quo 'viſſs T- per Cur 
hic plene intelle#3* omnibus & ſingulis premiſfus confoherat et per 
Cur' hic quod pred! Tho. Walcott ducaturiad Goaldis di Domini 
Regis de Newgate unde venit &ibidene fi cout, wk & a= 
inde uſque ad-furces de Tyburn trahatur & ibidens per Collum ſuſper- 
datur & vivens ad terram profternatur & \ quod ſecreta_ membra ejus 
armputentur & interiora ſua extra ventrent ſunm captartir & in ignem 
ponantur Gf jbidem comburentur & quod caput ejw# + quodque 
corpus ejus plppac partes dividatur ilÞ ponantur nbi Dominue Rex ea 
«ſſ1gnare volutt,&Cc. per quod precept fuit Vie quod caperent eum fi &c. 
ad ſatisfaciend &c. & modo ſcil. die Jovis prox poit menſem Paſche 
iſto eodeme Termino coram Domino Rege nunc apud Weltm' ven 
dem Johannes Walcott filizs & heres predi# Thomz' Walcott de- 
fun@' de alta proditione prediff convitt \'& attin# per BenediQ' 
Browne Attornat' ſuum & habit audit. Record pr quo 
pred' Thomas convi# & attin? exiftit dicit quod in Record" & 
Proceſſ. predif® ac etiam in redditione Tudict predi@” 
Errat' in hoc vid' quod apparet per Record” predit#, quod 
reddit” eft pro dio Domino nuper Rege ubt per leges bujut' 
gliz Judicium predi# pro dio Thoma- Walcott 'vedgi debuiſſet 
in eo may eft errat' erratum eft etian in hoe, viz. quod Crimina 
in & per Indiftamentur predif} verſus prediff Thomas impoſit” per 
Leges hujus Regni Angliz incerte \dubie & ht gn allegat 
exiftunt quodque idem Indiflamentum ſnypoſuit & eidew Thom ove- 
rat & imponit crimina diverſimoda T toto genere inter ſe diſcrepaxn- 
tia ' Quodque Judicium ſuperinde reddi# fit & ama 7 

S 2 gibas 
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Domanus Rex 


inf. manifeſte. eſt 


gibus Angliz & minime pronunciard' vel imponend' pro vel ſuper 
tbe ge rimind in IndiFamentum preditt Jupponuntur &- 
fm ' unde Pet' Fudicinns Cur” hic\in premiſs 
quod Judic yo þ ataat predii? ab Error prediif &- al in Recordo 
& Proceſs prediff compert'. exiſtent” revcrſetur adnulletur & a 
pap nllo babtatur '& quod ipſe Prey ohannes Walcott filizs &- 
beres 4 Than ad. hf meY ipſe 'pred' - Johatines occaſiowe 
mY & Attinflur predic amiſit re ok. & ——4 Cur bic 
ad examinationem tam Reco Proceſs pr. quam mu- 
wants 4. &c. &' quia Gur Gt Deetnt Re. 
gis w_ Mn Gudicia uo de.e*: pane reddend' nondum adviſu- 
4 dies Soo dar! eff ; me be evx ae? ' Johanni Walcott is flatuto quo marc 
Ft fe Tifitas'.corar Domino Rege 
ſoo MT eukant 


. &c.; de 
C, 4d quod pron SanZe Trinitat' 

ny Doming Rege apnd Welter ven' prediFu#s Johannes Walcott 

per: ——_ \ſanw predic @ nt prins 

cinm 


etit Tudicium & quod Judi- 
vwerſus Thomam Walcott reddit - 

eb Error = 26agr ET a.in ; opte' & jr yo compert' & ex- 
59.9  pertitae- pro rey quod ipſe 
& heres predi Thomz ad onnia 
one Judicij © Attinatur predit amiſit 
quod Gur' hit procedat' ad examination' tam Record' & 
' quam Muteriarum ſuperivs pro Errore aſſign &c. 
.Continyances, 'tis entred thus : \\quo Viſ. et 


on _—_ wk intelleflis omnibus et ſingulis premiſſus diligenterque exe- 
da. predi#' Jo 
= wr aago' &t al in. Record' et Proceſs prediff —__— ex- 
Aeliheratione inde prime babita conſider 
ci ct ab Error" predif et al in Record' et Proceſ;” predift* 
og revocetur. adnulletur et penitus pro nullo habeatur 


is; Record. et. Proceſs” prediti' et nem Wal- 
at” 
_— predif (Johannes Walcott filiw 


et heres predifi Thomez 
alcott ad omnia que ipſe occaſront Fudicij et Attinttur predift ami- 


ft reſtituatur et predi# Jobannes Walcott eat inde ſine die, &c. 
Et fu Raye hoe. Johannes > Tpvar Miles Attorn' Domini Regis nunc Gee 
qui pro. codem Domino Rege in hac parte ſequitur coram 
coram- Rege ac/Proceribus hujus <a Angliz hoc predifto Parlia- 
ments apud Weſtm' i=» Cow Middleſex aſſemblat' in propria perſona 
ſua ver e4, dirit. quod 'in Record et Proceſs ac etiam in reddi- 
tione Judicii ſuper owe priori Brevi diffi Domini Regis de Erro- 
re corrigend et dict  Johannem Walcott proſecut'pro revocatione 
u icij predict verſus predi# Thomam Walcott ſuper 
as edict” pro alta proditione predict reddit manifeſte 
anne in hoc, viz. quod ubi per Recordum predict” ſupponitur 
predict” Johannes alcott poſuit loco ſuo quendam Benedi&t 
wne Attornat ſuxm ad proſequend' predict” primum Breve de Er- 
rore in et ſuper Indictament' predict pro alta proditione predict” quod 
taxer Benedit' Browne I babuit' Warrant! Attorn' pro codem 
obanne Walcott de Records affilat' ideo in eo manifaſte eſt Errat' 
at' ei} etians in hoc , viz. quod' Record" predict! apparet quod Ju- 
dickum Fark pro revocatione et adallatione Judichj predict' verſa 


preaict 


4 re 
* 
_ th —_ th. 


"verſus Walcott, 
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predict” Thomam Walcott in forma predict reddit” redditum fuit pro 
predict! Johatine Walcott verſus dict Dominum Regene ubi per Legene 
terfe hujus Regni Arigliz "x HP reddi debuiffet pro dicto Do- 
mino Rege verſus enndem Johannem I[deo in eo ſcil. e eſt Er- 
rat et hbc paraf' eSÞ werificare nnde pet Judicinum et quod Judic iff 
ab Error predict et af' in Retord' et Proceſs predict exiſten' revoce- 
tur adnulletur et penitus pro nullo habeatur et quod dictus Dominus 
Rex ad que omni ipſe occaſrone revocation' et adnullation' Judicij pres. 
Aict' amiſit rtſtitnatur, 8c! 


It was argued oh behalf of the King, That there was no War- 
rant of Attorney filed, and conſequently the Reverſal was not re- 
gular; for default of an Appearance by the Heir, who proſecu- 
ted the Writ of | Error ; and that there was ho Day given to the 
Attorney General z nor was the Attorney General, or the Paten- 
tee, -a Party to-the Record, nor any Plea or Anfwer made by ei- 


3 


ther of them tothe Aſſigtiment of the Errors. 


To this it was anſwered, That by the Common Pra@iſe in the 
Crown-Office, no Warrants of! Attorney are filed , neither for De- 
fendants upon Indi&tments, nor for Plaintiffs ih the Writ of Er- 
ror ; that it had not beet 'khhown, within 'the Memory of any 
Man livihg, that ſuch' Warrants were ever filed : That there need 
no day to be given to the King, or the Attorney General, for that 
the King's Attorney was ſuppoſed always preſent in Court, and 
the King cannot be Nonfſuited, becauſe: he cannot becalled. That 
there never was any Anſwer to the Aſſignment of Errors int fact 
Caſes ; That in Capital Caſes there needs no joyning of Iflue up- 
on pleading Not Guilty. arein lo dhgtio) ods Yona 

Then it was argued, That there was no Error to warrant the 
Reverſal to the Attainder ; that the Exception taken to the Judg- 
merit was trivial and frivolous ; that ipſo vivente was not of ne- 
ceſlity to be inſerted ; that never any Judge was known to re- 
= that the Man's Bowels ſhoutd be burnt while he was. alive 

at the ſame was impoſlible to be executed z that the Law never 
appointed any Judgment for Treaſon, as eſſential, belides Draw- 
ing and Hanging ; and that Quartering has been ſo long uſed, as 
to be accounted part of the Judgment, yet 'tis not neceflary . to 
make a good Judgment; and if that be ſo,, no more is. needful 
than Drawing, Hanging, and _—_— ; that Ancient Prefidents 
were thus ſhort { Rot' Parliament' 2 Hen. 5.p. 1. 1. 6. Thomas de 
Gray &- af had been Attainted of Treafon upon a Special Coni- 
miſſion at Southampton, and the Record. of the Attainder removed 
into Parliament, 3 Her. 5. and the In was good, Thomas 
de Gray ut proditor Domini Regis & Regut ſui: Angliz , diftrahatur 
ſuſpendatwr & detapitetur : And in the Records, Penes Theſ. & 
Camar' Scacc” 2 Hen. 7. f. 10. a. 'tis detrahatur & ſuſpendatar. . And 
many other there are in that place to the ſanie effeft, and in the 
ſame manner, Glarvil. 3b. 7. cap. 13. & Fleta cap. 16. And there 
is the Caſe of David Prince of Wales, who was Drawn,./Hahg'd; 


Beheaded,' 


Dominus Rex. 


Beheaded, Diſmembred and Burnt,Brittox de Ureeneaps 8. pi.16. 
Drawing and Death is the Puniſhment of Treaſon, & des Appeles 
c. 22. p. 43-'to the ſame effet;, & Lib. Aſs. 30 Edw, 3-pl.19.and 
abundance of:Records were cited as found in the Exchequer ,. and 
nothing mentioned-in.them but detrehatvr & ſufpend'. And then 
was cited Rot. - Parl. 2 Hen. 6. #.18. and the Book: 1 Her. 6. 5. 
_ 6. _—_— mol 24: Bro. CI F29. <re is 8 
gment again fry ord per omnes Juſticiar. Angliz, quo 
_ pate. turri &* abinde ponatur ſuper berdilluze et trabatur per 
London ad Tyburn jbidem ſuſpendatur et ante mortem corda ſcin- 
dantur et caput ſcindatur et Corpus ecjau dividatur 'in quatuor partes 
et mittentny ad voluntatem Domini Regis, Earl of Efex's Cale, 
Moore's Rep. and Owen's Caſe in 1 Rot's. Rep.have not this inſerted, 
And Stamford, who was a Judge in x ct 2 Pbil; et May. fays. c.19, 
p- 1283. only ex ſon view - And Alexander Burnett, who was con- 
vidted of Treafon for taking Romiſh Orders at the Ol Baily, 26 
Car. 2. Rot. 56. had me ſuch Judgment: Corkers Caſe for. the 
illiam 


like Offence, 31 Car. 2. Rot. 239. Marſhall 31 Car. 2.Rot. 
240. And Mr. John had the like Judgment -as' Burnett, 
&c. 1 Jao.'2. upon an Indiftment of the fame kind 
with Walcott's. Whereupon, conſidering that many Preſidents 


were _—_— or and that the ws yy ns hy the hog oy 
were in this Judgment, 'twas pray Judgment of Re- 
verſal might be Reverſed, and the: Attainder confirmed. 


, On the other fide it was argued, 'Fhat the Original Judgment 
was Erroneous, and the Reverſal juſt, And firſt .it was obſer- 
ved, That this Writ of Errar was new and Kular, ex gravi 
querela of the Counteſs of Roſcommon , who nothing ta do 
with/the Record, was'a meer ſtranger-to it, and. yet 'tis ſuggeſted 
that the: Reverſal was'to her Damage. -. 

Then 'rwas urged that'there was- an 'Error in the firſt Judg- 
ment, - for that the Jadgment, in Caſe-of Treaſon, is by the Com- 
mon Law, ai it s and muſt be certain, and not at the plea- 
ſure of the Court which -pronounces and gives it : That it ought 
to be ſevere; becauſe 'tis a Puniſhment for the greateſt Offence 
which can be committed, Crimen leſe Mijeſtatis, 2, Sin of the firſt 
Magnitude, 'an Offence which imponts Treachery to the Prince, 
Enmity to the Country, Defiance to all Government, a Defign to 
overthrow and confound all Order and Property , and even the 
Community, it ſelf ; and 4n-its Conſequence occaſions the Pratiſe 
of all other Crimes whatſoever, as Muxders., Burglaries, Robbe- 
nies, &c. and therefore our Conftitutiap hath impoſed upon it a 
ſevere and cruel Judgment, ſuch as the Exgiif do allow or permit 
in no other Caſe; the greateſt of other Crimes iocur Death only ; 
wierd "_ rd the Ju my _—_— The.Swith's Treatiſe de 

ce | Anglic. 198. there in reaſon to be-a proportion 
between the Offence and the Puniſhment'; and es this is the great- 
eſt, ſo the Penalty is zorte nmulto «trocior ;, and in Fleta bib. 1. p.21. 
tis 


verſus Walcotr, 


'tis cum agerduatione pene corporalys, {omewhat more chan Death. 
Then: this being a Common Law Puniſhment, and tiot preſcribed 
by any Statute, the knowledge of it muſt be fercht from our Law- 
Books,and from Preſidents ; for the General Prattiſe of the Realnd, 
19 the Common Law ; 'tis deſcrib'd with an fpſo v#verre; in Smith's 
Republica Anglic. p. 28. lat. Edit. pag. 245. Stamf. 182. ex ſon view 
which is tantamonnt ; and Stamford wrote'2 Eliz. In Coke's 3 Inſt. 
210. 'tis ipſoque vivente comburentur, Pulton de Pace Regni 224; 
and many other Books were cited to the” ſame effet : And 'twas 
affirmed that there was no Book, which recited the Judgment at 
large, but had' this Particular init. Several Books do in ſhort 
pur it, That for Treaſon the Party ſhalt be Drawn and Hanged 
and Quartered, but thoſe are only Hints ot the Chief Parts, not 
Recitals of the Judgment it'ſelf. ' In the Eglifh Book 'of Judg- 
ments, printed 1655. pag. 292. 'tis mentioned particdlarty as the 
Kings Bench have adjudged it ſhould be. ' The Dak&df Bucking- 
ham's was ſo, 13 Hen. 8. Stor's Chronicle $13. ſhews that he was 
the Perſon, Then 'twas ſaid; they have/beck thas ih” every Age 
without interruption, till 96 Car. 2. Flintffey Stafford's Cale 1 F2 
9. 24. which was per conſenfar 011minnt Fuſtictariorum, tho quo- 
ted on the other (ide as ſhortly ſtated in the Tear-Bodk 4, yet on 
the Roll, which hath beetrſeen and perufed, 'tis with, an 3þ/o vi- 
vette : Plowden 387. and'Raftat tr Ne eo romngo is 
thus : 'Coke's Ent. 699: is folikewiſe : Joh» Lirtletor iti 43 Eliz. 
Coke's Ent. 422, 423, ahd'366; ts fo. In the Lord Stafford's Cale, 
33 Car. 2. by the Ditettion'sk this Houſe, aid with” the * Advice 
of all the Judges, was the Judgment fo given by the Earl of Not- 
tingham then Lord High Steward. fire Lord Preftoz's Caſe 'tis 
ſo, which was drawn by Advice of the then Attortiey and 'Sollici- 
tor, the preſent Keeper and Chief Juſtice” of the Common Pleas. 


" As to the ObjeQion, That vivers. trofireiter doth imply it, 
and that's enough. It was anſwered; That iþſo vivente comburen- 
tur implies both, but not e contra 3 and” all rhe Preſidents ſhew 
the latter to be requiſite. And as to the Caſt of David Prince of 
Wales mentioned in Fleta, there's only a efation 'of., what was 
the Execution, not of what was the Judgment. * And Coke 2 Inſt. 
195. fays, That the Judgont was in Parliament, and therefore 
the ſame can be no Preſident to this purpofe ; and afy one that 
rans over Cotton's Records,” will find the Judgments in Parliament 
to'be differend, 4s the Nature of the Cafe required. No Argument 
catt be drawn from the Adts of the Legiflatufe to govern Judiciary 
Proceedings z however, Joh Hall's Cafe r He. 4. Coff: 401. 1s 
as now contended for. Before the 1 Hes. 7. there were fome Erro- 
neous Attainders ; atrd the 29 E!jz. takes notice of them as fo er- 
roneous. The Jadgmentsafzinſt Beſon and' Sir Augrew Helſey 
(cited below) are plairily trroneons ; they diſpoſe of the Quar- 
ters, which they ought not, ' bitt Teave the fame to the King's plea- 
ſere. Sir Andrew's Prefidetif'is a moriſtrons arbittary, Command 
by Writ to Conniffioners of Oyer and Terminer, ordering iy” 
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Dominus Rex 


to Examine him, and to give Judgment in manner as in the Writ 
is diredted, , that therefore is not to be juſtified ; and 'twas before 
25 Edw. 3. Henry Ropers 21 Rich. 2. doth diſpoſe of the Quar- 
ters, and. hath other Errors in it ; and ſo have William BathuriFs 
and Henry South's, which were in $ Hey. 4. But from that time to 
26 Car. 2. there's none which do omit it. The four Preſidents at 
the Old Baily were againſt Popiſh Prieſts, and what private poli- 
tick Reaſons or Commands might occaſion the omition, is un- 
known; and Hampder was not Executed, but his Judgment was 
upon a Confeſſion, . and his Life ſaved, the reaſon of which is al- 
ſo unknown :. So that there have, been none Executed upon - ſuch 
Erroneous Judgments :: And that there are no ' more Preſidents , 
with the Omjſhon, is a good Argument, that thoſe many which 
have this Particular in them, are good and legal ; the conſtant 
Current. having been this, way, proves the ſame to be the Common 


Law. : And this is ;the molt ſevere part of the Puniſhment, to 
have his Bowels cut out while alive, and therefore not to be 0- 
mitted, As to the Earl of Eſſex's Caſe.in Moore, and Owen's Caſe 


in Rolls Rep, the firſtis only a Report of the Caſe, and the laft a 
deſcant,ypon the Judgmens, but neither do pretend to recite the 
whole Judgment, .:- -. | 

Then, to- retend that this Judgment cannot be Executed, is to 
arraign the Wiſdom ,and. Knowledge of! all the Judges and Kings 
"Counſel in all Reigns : And Tradition faith that Harriſon, one of 
the Regicides, did mount himſelf, and give the Executioner a 
Box on the Ear after his Body was opened, &c, 


Then 'tw s argued, That if it be a neceſſary part of the Judg- 
ment, ang. en kg a fatal Error, and doth undoubtedly 
in all Cafcs give 


| od xeafon for:the Reverſal of ſuch Judgment, 
CS Binon OTET Debt, where dampna are omitte1 in the 


a 


as in the 
Judgment, -tho' for. the Advantage of the Defendant, as is. Bee- 
cher's Caſe, and Telv. 107 Beſides, if this be legal, then all thoſe 
Attainders,-,in-which;this; Particular is inſerted, muſt be illegal ; 
for 'tis. impoſſible that,both the Judgments ſhould be right ; for 
either hole are more fevere than they ſhould be, or this. is more 
remiſs. . To oY, that /tis diſcretionary, is to give the Judges a 
power, ;Whic they themſelves have diſclaimed.; and to Reverſe 
this Reverla], is to tell the Court of Kings Bench, that'they are 
not obliged to follow the General- Practiſe of - their Predeceflors ; 
that they are obliged to'no form in, their Judgment-for Treaſon 3 
that nothing but Death, and being Drawn to it, are eſſential 3 and 
according to that Doftrine, a Woman . might receive the Judg- 
ment of Quartering, and a Man might be Burnt, and both accord- , 
ing to Law.. But the Conſtitution of this Kingdom hath preſcri- 
bed and H d Rules and Forms, which.. the Executive Power. is 
obliged an 'bound to follow ; that as,nothing can be made or'con- 
ſtrned to.he an Offence at the Pleaſyre of the Court, ſo no Judg- 
ment cat. be'giyen for any known Offence at Pleaſure. But the 
Law , either Statute or Common, hath eſtabliſhed what pan Of- 
| OY 9” ngy” -- fence, 
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"Sir Evan Hoya Gf. 


fevce, and wir ins Patnſhakn ; a0] The i A VT AT. 
bitraty Power allowed in feſpe&t of either. Wherefore upon the 


whole it was prayed, that the Reverſal might be affirmed, and it 
was afhirmed accordingly. | mn 
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ha pdt was made of the-Premiſſes, and the ſame had been- 
one accordingly ever, ſince, and Mr. Carew and his Lady levi- 

Fine to Mr. Godotphin and his Lady of his part ; z wha, oe 
there- 
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513. # (182 9919 25 F 
Richard > Fog and Pandora his Wife.  tO:avoid all. Contronet- 
fies that might happen, whereby the Eſtate of: the daidr Richard 
Carew, or his Heirs, Ee end hehe y'theHeirs 
of; Penelope 3, and. to the End to deſtroy: and//barr 
huee, Ri LY :[ntereſt\\.as- 
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| or ke ras - argued. of behalf of the; Ap ellants:;\ That 
| ought to be ſet aſide ;, and 

ic was inſiſted on in favour of the Ap 
ome yoid;z- that it was within the real, 
ens allowed:by the late-,Lard:;Chancellor N, ham in the 
ig of. the Dake of Norfolky and there were quoted ſeveral Pa- 
ragraphis in the ArTent 'made by the ſaid Lord Chancellor, Ya 
tnat 


.ithat this Proviſo was 
of the Contingent Limi- 


verſus Sir Richard Carew Bar. 
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that future Intereſts, ſpringing Truſts; or Truſts Executory, Re- 
mainders that are to emerge or ariſe upon Contingency, are quite 
out of the Rules and Reaſons of Perpetuities z nay, out of the 
Reaſon, upon which the Policy of the Law is fourided in ttioſe 
Caſes, eſpecially if they be not of remote or long Conſideration, 
but ſuch as by a natural and eaſie Interpretation will ſpeedily wear 
out, and ſo things come to the right Channel again: That tho 
there can be no Remainders litnited- after a Fee-fin le, yet there 
may be a Contingent Fee-ſimple ariſe out of the - firſt Fee ; that 
the »/timum quod ſit, or the utmoſt Limitation of a Fee upon 4 
Fee is not yet plainly determined! that tho' it' be "itnpoſible to 
limit a Remainder of a Fee upon a Fee, yet 'tis not impoſhble to 
limit a Gontingent Fee upon a Fee 3; that no Conveytince is'ever 
to be ſet aide in Chancery, where it cant be ſupported by a reaſon- 
able Conſtruction, eſpecially where*'tis- a ' Family Settlement. 
Then theſe Paragraphs were applied-z' and © further: urged, That 
there could not in reaſon be any difference between” Contingency 
to happen during Life or'Lives, or within one year afterwards; 
that the true reaſon of ſuch Opinions"which allowed-them; it 
happening within the time of the Parties lives, ' or upon their de- 
ceaies, was becauſe no Inconvenience could be apprehiended there- 
by ; and the ſame Reaſon will hojd'to-one year-afterwards ; and 
the true Rule is to fix Limits and Boutidaries to ſtitch Limitations, 
when ſo made, as that they prove Inconvenient, -afid tiot other- 
wiſe: That this Limitation' upon'this” Contingency happening, 
was the conſiderate Intention of 'the'Family, the! Circumſtances 
whereof required Conſideration, atd'this Settlettent' was the Re- 
ſult of it, and made by good Advice + That the Fine could not 
barr the Benefit of this Proviſo ; forithat the' ſame'never was, nor 
ever could be in Pezelope; who levied/the Fine. <2 


As to the Pretence, That it the Appellants were relieved, 'R- 
chard Carew who married Penelope, would have no Portion with 
her. 'Twas anſwered, That that could 'not alter the 'Caſe ; 'the 
Agreement and Intention of the Parties_being-the'moſt conſide- 
elle Matter; and beſides, Richard enjoyed the Eſtate during! his 
Life without impeachment of Waſte. And as to the Debts, 'twas 
anſwered, That thoſe were no Ingredients in the Queſtion ; how- 
ever there would be 4000 /. paid towards it , and the Perſonal 
Eſtate was more than enough to pay the reſidue. For which, 
mn other Reaſons, 'twas prayed that the Diſmifſionmight be Re- 
verſed, | 


On the other ſide it was infiſted-on' with the Decree, 1. That 
the Limitation by the Settlement in July_1674. to the Heirs of 
Penelope, upon payment of 40001. by them to the Heirs of \- 
chard Carew, within Twelve Months after the death of Richard 
and Penelope, without Ifſue, at the time of the deceaſe of the 
Survivor of them, is a void Limitation,' the Fee-ſimple being be- 
fore limited to Richard and his Heirs, and ſo not capable of a 

V9 further 
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Sir William Morley. Plain, 


 turther Limitation, unleſs ugon/a Contingency to happen in the 


Life of one or more Perſons in being, at the time of the Scttle- 
ment z which js the furtheſt chat the; Judges have ever, yet gone, 
in allowing theſe Contingent Limitations upon a Fee ; and which 
were the Bounds ſet to theſe: Limitations by.the late Lord Chan- 
cellor, Nottingham, in the Gaſe.of the Duke of Norfolk ; that tho' 
there were ſuch Expreſſions. as : had been read on the other (ide, 
yet the Bounds fet.by him to theſe Limitations, were only. depen- 
dent upon Life at Lives in being, and never | as yet) went any 
further : And if they ſhould: be Extended, and allowed to be 
good upon Contingencies to;happen within Twelve Months af- 
ter the Death of one or more Perlons, they may be as well allow- 
ed upon Contingencies to happen within .a- Thouſand. years ; by 
which all the Miſchiefs, that are the neceſſary Conſequents of 
Praga, which have been ſo induſtriouſly avoided in all Ages, 
will be let in zand the Owner gf a Fee-ſimple thus clogged, would 
be.no more capable of providing for the Neceſſities and Acci- 
dents of his Family, then;a bare Tenant for Life. 

_ 2.,;Jf this Limitation were, good, 'twas urged, That tlic Eſtate 
limited tothe Heirs of Perelope was virtually in her, and her Heirs 
muſt claim: by, Deſcent, from-her, and not as Purchaſors ; and by 


ban yp © ate ns is effectually barred by the Fine of Pene- 
lope : the defign of limiting this Powerx-to:the Heirs, not being to 
exclude the Anceſtor z but becauſe, the Power could not in its na- 
ture be executed until after the deceaſe-of:the Anceſtor, it being 


. to take effeft upon a-Contingency, that could not happen till at- 


ter that time 3-.and this-Bill' and Appeal;was not . only to, have 
the ſaid. Richard Carew, who married Pexe/ope, to have not one 
Farthing Portion with bis Wife, but to.make the now Reſpon- 
dent Sir Richard Carew, to loſe.the 4855-4, which his Father Sir 
John Carew paid, as charged on the Lands in queſtion. For which 
Reaſons, and many others.well urged about the Milchief and Dan- 
get of: Perpetyities, and their Increaſe 'of late years, © tlie int» 
nogheg 30G ryine. of, many. Families; ;{it was prayed that the De- 
cree. of Diſmiſtion; might; bs; affirmed, but the! fame was KRe- 
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Sir Williata Morley Kavighr, of the Bath, Plaintiff, | 
Verſus - 
Peter Janes, Defendant. 


\A J Ritof Exror to, Reverſe a Judgment in B.A, ig Ejedtment 
'V \, UPOL he Dent NE Bale upon 4 Special, Verdict, 
which finds, That, Avpe,Bowyer Spinſter, was ſeized in,Fee of the 
Mannor of Fregebam that cha aid ime and Fdmard More El 
and Sir Wiliaw and F..Wells ante tempys quo,&c.viz.22 July I664, 
X & 1 


verfue Peter Jones Defendant. 


did make, and as their Deed, deliver a certain Indenture with 
their Seals ſealed, whereby the ſaid Arne demiſes the Mannor a- 
foreſaid to Sir Wilfiam and Webs, and their Executors, for one 
Month from the Day next before the Day of the Date ; that Sir W. 
and Wells entred and were poſſeſſed; that they the 234-of Jalytin 
the ſaid Year fealed,and as their Deed,delivered another Indenture 
with their Seals ſealed, whereby the ſaid Are , reciting a Marri- 
age intended' between Anne and Edward ; and that Edward had 
agreed to ſettle a Jointure out of his Lands to'the value of 300 1. 
per Annum : and that the faid Anne had agreed, in caſe-the Mar- 
riage took effe&t, and a Jointure were made, as aforeſaid, to ſot- 
tle the ſaid Mannor on him and his Heirs,and to particular Truſts 
after-mentioned, until the ſame be performed. She the ſaid Azme,in 
confideration of the Marriage, and im performance of the A 
ment on her part, Bargains, Releaſes, and Confirms to ' Sir IV. 
and Webs their Heirs, the faid Mannor, and all her Right, &c. 
and the Reverſion, &c. in Truſt for the ſaid Ame and her Heirs, 
until the Marriage take effe&t, and aſſurance of a Jointure be made 
as aforeſaid ; and after ſuch Marriage and Afﬀarance of ſuch va- 
lue as aforeſaid, then to the uſe of Edward and his Heirs, ec. 
 . Then the rf of Auguſt: 1664. a Marriage was had ; then the 
29th of Jax. 1665. a Deed is Executed between the ſaid Edward 
and Anxe of the firſt part, 'and Towng and Trafter as' Truſtees on 
the other part, reciting that a Fine is already acknowledged, and 
agreed to be levied in dueForm bf Law next HDary Term, between 
the ſaid Towng and Truſter Plaintiffs, and the faid d and Anne 
his Wife, of the-ſaid Mannor of Frexchaw, and thereby declared 
chat the ſaid Fine ſhould be to the uſe of Edward and: his Heirs. 
Two days after the Execution of that Deed, abd before the Fine 
levied, viz. 31 Jar. 1665. another Writing indented was made 
and executed under Seal, between the fail - Bdward of the one 
part, and the ſaid 4e of the'other part, ' whereby they both, in 
Conſideration of the ſaid Marriage, and other' good Cauſes, did 
Covenant, Confent, and Agree to revoke all former Grants, Bar- 
ains,” Contratts, Writings, 'Covenants;and Obligations made or 
one between them, or any other for'thern;;” until the” ſaid Ed- 
ward had performed the Agreements in the ſaid Marriage Settle- 
ment on his part, both in Law and Equity $ and that in default 
thereof, it might be lawful for the ſaid Ame and her Heirs, to en- 
ter into the ſaid Mannor and Land, conveyed by the ſaid Settle- 
ment,withotit'the'lett of the (4id Edward and his Heirs. 

- Aﬀterwards the Fine was levied, OZabis Purtficationis, which 
was the 9th of Febrxary in that Term : And afterwards by Inden- 
ture between the ſaid Edward Morley of the' one part, and one 
Heniy Doble of the other part, dated 9 July 1666. the ſaid -Ed- 
ward in conlideration of 6001. Mortgages the ſaid Mannor to. 
Doble and his Heirs : Then the Money not being paid by Edward 
Morley to Doble, Doble did 2 June 1676.in confideration of 600 /. 
with Intereſt; paid by Sir Wilkam Morley, conveys theſaid Man- 
nor to- one Thoweas Towng ; that Edward Morley did never convey 

the 
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Sir William Morley Plaintiff, E- 


the Lands agreed to be conveyed for a Joynture to the value of 
300 |. per Annum, but did ſettle and convey only part, which was 
of. the value of 2501. per Annum, and no more, and that ſubject 
and liable to the payment of 15 /. yearly for ever to a Stranger. 
The ſaid Arne dies without Iflue, and Henry Bellingham was Co- 
fin and next Heir, | -E# f, &c. And Judgment was given in B, R. 


pro quer. 


It was argued on-the behalf of Sir W:liam Morley , That this 
Judgment was Erroneous ; that the firſt Deed , and the Matter of 
the Joynture was nothing in the Caſe; that the Queſtion was, to 
What uſes the Fine was levied ; that the Deed-executed under Seal 
between Edward and Anne, and the Truſtees, did effeCtually de- 
clare the uſes of this Fine, and that the ſecond Inſtrament cannot 
be made uſe of, as a Deed, to :controul the former ; that the 
firſt was fairly made, and all Parties requifte/concurring to it. 
And that of the 31 Far.was not a Deed; for a Man cannot make 
a Deed to: his Wite, or to himſelf ; this cannot be conſtrued 
a Deed-Poll, when 'tis Indented ; for that is to conſtrue a thing 
different from iwhat it is: Intent may be conſtrued, but one 
Fhing or ſort of Inſtrument can never be taken tor another. Then 
ſuppoſing it a Deed-Poll, it doth not revoke, -it takes no notice 
of the Fine or the Deed ; it hath no-reference to either of them ; 
it ſays that all Agreementsare to be void ; but how ? 'tis not ab- 
folutely ; ofily till a particular Thing: be done : So that 'tis not 
a Revocation, ſo as-to annul the of the 29th - and the Huſ- 
band by this neither did;/ nor cauld direct the iuſe of the:Fime to 
be to the'Wife. Suppoſe that before the Statnte-of Uſes, -a Man 
had detlared an Uſe to his Wife, it was no Truſt or Uſe, for that 
no Subpena lay :at the dnſtance-of the Wife againſt the Husband. 
A Man could not be 'a Truſtee;for,his Wife. Now no Ute (can 
be Executed by the Statute,” but where a Sybpera did lye. before 
the Statute*to compel the Injoyment according to it : And there- 
fore 'tis, that a Corporation could not be ſeized to an Ute, becauſe 
no Sybpena ; 'and no Syhpene,” becauſe no Attachment lay againſt a 
Body Corporate. | Suppoſe the laſt Deed to be any thing, 'tis only 
a Parol Evidence, 'and that will not Revoke the firſt Deed. 

Then here's no- Variance between the Fine andthe Deed of the 
29th : The Deed ſaysa Fine is already acknowledg'd, and to be 
levied the next Hillary Term, between the ſame Parties, and of the 
fame Lands: This is either the next Hiary Term after the Conu- 
fance of the Fine, . or after the Deed : Then *tis not uſual -top- ac- 
knowledge a Fine, and levy it an Year after. 'tis not allowable 
in Practiſe, and therefore 'tis not to be ſo Expounded ; for Men 
are to be intended togt reaſonably, and according .to Common 
Uſage... Now 'tis true, it doth not appear when the Caption was, 
whether. in, or before the Term; yet common Intendment muſt 
carry it, that the Caption' was before the Term, and ſo 'twas to 
be a Fine of that Term, . or to be in or before the next Flary ; 


the Parties deſigned not, the Fine ſhould Jye for one whole Year : 
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t' during} all that ſpace,” till the laſt Day of the time given ; 
but-if he-doth it ſoaner, the End: is fulfilled ; ſo:Payment before 
15;always reckoned az Payment at the Day : And 'tisſo in all Caſes, 
where:the Time is not in the moſt conſiderable part of the Agree- 
ment, :a5:in Harveſt;;.in Winter, or- the like's, and the Nature of 
the At is ſuch; -that 'tis moſt convenient for ;the Obligee or Co- 
venantee t6 have it at that Seaſon; and not befare :. In the Earl of 
Rutland'sCaſe ;tis agreed if within the time, tis good. Will any Man 
ſay'that-chis is not the. Fine which was meant 2: If a Covenant be 
to: make.a Feoffment in Trinity Term next, ſuch a Feoffment be- 
fore fulkls;the Covenant: This is not a Fine acknowledg'd by any 
ather;Paxties, of any.dther Lands, or upon any other Agreement. 
Suppaſe.a\Man had.a power of Revocation by Deed under, ,Scal 
with Witneſſes, -and. had- covenanted in {uch mannet to Jevy a 
Fine: before this Day Twelve-month, and beforethe Day he had 
levied a Fine.4, now the Deed was no Revocation, becauſe not Ex- 
preſs, -and of it ſelf made mo Alteration in the Eſtate ; and the 
Fine of it {elf was not;, becauſe not by Deed. atteſted ; bat both 
together make a Revocation z they-are but one Conyeyance;, as 
was adjudged in-the two Caſes of Wigfon and Garret, and Herring 
and. Brown ; Should not this have, been a: Revocation ? Fe 
this firſt was defigned todeceive the. Wife, . or the ſecand was de- 
ſigned to deceive Creditors and; Mortgagees 3 the Creditor is to be 
preferred; Suppoſe the firſt were made; as/tis moſt. likely to en- 
able him to borrow Money,: 'twonld, be hard, to conſtrne the {e- 
cond+good.: Would any Purchafor-have.doubted this Title, if he 
had-ſeen;the Fine and, this Deed of the-29th# To, allow this {c- 
gond, is to Countenapce aPradiſe which ATITEN, any Man ; 
far-a Deed precedent leading the Uſes of a Finezyis binding, and 
concludes againſt any Thing but an/ intermediate ;Deed between 
that and the Fine z 1and ſuch private Agreement. between Husband 
and Wife, may- be; had and pretended in-any: Caſe whatigever. 
Then was cited -Havergil and Hare, 2 Ralls 799. And 'twas fur- 
ther ſaid, that--againſt;a, Mortgagee, the ſecond will be void, a 
cording-to' Proger's Caſe, 1 Sid. 139-7 A-Conveyance voluntary , 
that- was:good- in its-firſt;Creatian ;.may. become. vaid by. {ubſe- 
; oem Accidents ;, and in truth it | was admitted below}: that" this 
econd Writing was no Deed hed pgmnare' thay a Parol 
verment ; 
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Wife and her Heirs 3 that the Fine is not tothe: Uſes in the 
of the 29th, MONEY he 31ſt; Twas 
that if thers bus Deed 40 levy a Fine, and-in Rrfatnre eo 
Fine is levied, yo Perſon, of- the Lands, and at the time, no 
Prov ſhall be layed, that the Fine was toany' other Uſe, bur if 
6 $19 eel 7 poco nk then Averment may be a- 
gainſt it ; buy by the of a precedent Deed, ll Parties are 
eſtopped to.contr, > upleſs there: be another Deed 'of' 1 
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ſuance of the Hysband's Deed, 'tis as binding to her; as the 
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aye Go; ng the -Deed' of 29, Had been 7 

ariQn ofithe-Uiſes.of this: Fine, notwithſtanding the 

Variance, if ch&@W riting of 32. had» not been made: bat" there 
AS Vaziance, that igadmillible z that this Fine - now- 
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$25 mp that in che Deed, as iftit had been*levied"' at” 
Aa a evying-ie before makes-it not”the fare. The, * 
Woman pa poppgeere agree toJevy a Fine at'this-diſtance"of. 
might.in.the:mean while have a Proviff- 
on ot her Hand Er fo her-Joyntare; 'ther'* when! ſhe” 
Iev4es 1hys Fine.at a different time,- ſhe doth not d6it in purſtance 
firſt Deed. Then 1 A-y 76;99: 3 Bilftr. 351. 2 Rolls 4: 
bridg..251.' 2 Cro, 646," 2 Rolls Abridg) 799. SeviF 124. 1 Leon, 
210. Ly 219..,1 Azd. 240. - were:quoted, and"eithet anſwered 
of to-this, Point of. Variance.-- /- 
en 'twesGaid,: That there was'a difference rien a Fine 
:Deed,” andia Fine that''is followed 
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verſui Peter Jones Defendant, —- 3 


{abſequent Declaration, the Heir at Law cannot aver that 'twas to 
the ule of che Conuſor and his Heirs, or to any other uſe then 
whart is in,che Deed ; the Party himſelf, or kis Heirs cannot aver 
it, but they are eſtopped by this Deed, tho” fubſequerit ; how- 
ever, a Stratiger is at liberty to make '{nch Averment : Bat if 4 
Deed be precedent, and the Fine varies, and is hot the fame, there 
none are eſtopped,neither the Party himſelf his Heir,nor aStranger; 
becauſe the Fine ſtands alone, without'any Deed referring to it; 
and declaring the uſes of it. | 


'Then 'twas urged, That this ſecond Deed was ſufficient to de- 
clare the uſes of this Fine : If the uſe” ariſe upon, or 'by tranſ- 
mutation of. the Poſſeſlion, as by Finevr Feoffment, *tis ſufficient 
without any Deed ; the uſe ariſes only upon the Parties Declara- 
tion or Appointment : If. without a tranſmutation of Poſſeſlion, 
there muſt be ſome Agreement binding the Party upon ſome Con- 
Aideration ; for the uſe being founded in Equity, the Chancer 
would never relieve, . where there was no tran{mutation- of Poſ- 
ſeſſion or Agreement upon Confideration 3 and if in Conſiderati- 
on of Blood, it muſt be by Deed , becauſe the Conſideration is 
not binding without it, Moore's Rep.Callow and Callow. If this Wri- 
ting of 31.had exprelly declared,that it ſhould enure to the Husband 
an his Heirs upon ſuch a Contingency, this had been a good ori- 
ginal Declaration-of the uſe,and would. have altered the Eſtate,be- 
cauſe of the tran{mutation of the Poſſetion; and as tis now penned, 
'tis a good Writing, ſuthcient to declare the uſes of the Fine ; a- 
ny-ſort of Agreement, whereby the Parties intent appears, is ſuf- 
ficient z an-ulie is an equitable thing 3, and if it appears to have 
been intended, that is enough, 2 Leon, 14. Brent's Caſe: any A- 
greement between the Party that hath the Eſtate, and him who is 
to have it, may raiſe an ule in this Caſe ; a argon and Sale of 
the Lands carries the uſe,tho' no mention of it : 8 Rep. Fox's Cale, 
Croſſing and Scudazrore ;, In this Cale there was an Agreement be- 
twixt Husband: and Wife, that he ſhould have the Lands , if he 
made a Jointure. A Barggin and Sale, tho' not inrolled, a Char- 
ter, of Feotfment without Livery, ſhall. raiſe the uſe of a Fine le- 
vied between the ſame Parties z ,therefore this Writing 1s 4 T2 
Appointment. But ſuppoſe it were not ſo of it (elf, 'tis ſufficient 
to. controul that of the 29th ; for 'tis: agreed thereby , that all 
Deeds ſhall be reyoked ; which ſbews plainly , that the Fine was 
not to be to the uſes mentioned in that Deed , eſpecially when it 
varies from it. A Parol Declaration of the Mind of the Party 
will be enough tocontroul and hinder the raiſing of an uſe by the 
' Deed, and Fine where different; and if {o, then the uſe here is 
to the Wife and her Heirs. . Then ſuppoſing the Variance frivo- 
lous and immaterial, this Writing of the .Husband and Wife is 4 
good appoimment z the Truſtees or Conulees of the Fine need not 
to be Parties to the appointing or declaring of the uſes: The In- 
denture precedent is but direCtory, and it there be another direQti- 
@n under Seal before the Fine, it muſt over-rule the firſt, Wri- 
V ting 


Sir. Edwrad Hungerford; &c. ___ 


ting of it ſelf ſeems enough,2 Cr0.29, 3 Cro.57 1.But Tuppoſe an In- 
doriment gn/the Indengure revoking- one uſe, before the Fine be Je- 
vied, would not that controul it? This-is rather like a laſt Will, and 
the. laſt before the Fine muſt ſtand, | A Covenant to ſtand ferred 
muſt have all the neceſſary Parts of a Deed, ſo as to have been 
obligatory in Chaxcery before the Statute ; but a meer Declaration 
of uſes need not beſo formal : | The uſe declared by the 29th. was 
always revocable till; the. Eine was levied : and this, is ſufficient 
both to revoke the laſt Declaration, and to declare new uſes ; this 
amounts at leaſt to a Deed-Poll , and therefore ſufficient. Ther 
were cited Moore 22, 512+: Latch. 139. and many other Authori- 
ries :. And. upon the whole 'twas prayed, that the Judgment ſhould 
be affirmed; and it was affirmed. | | 
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Sir Edward Hungerford and John Hill Executors and Deviſces of 
E. Sir William Baſſet deceaſed, Plaintiffs, h 


verſus . 


2 Edward'Noſworthy Defendant. 


W/*- of Error to'Reverſe a Judgment in B. R.' upon a Spe- 
| - cial Verdi& in Ejedment by Hitchins the Leſſee of Noſ- 
worthy, againſt Sir Wiltaz Baſſet Defendant, for the ' Mannof 'of 
Zanrock and other Lands in Cornwal/; wherein, upon Not Guil- 
ty pleaded, and a Trial at Bar, the Jury find, That Sir Heriry K#- 
legrew'was feized in Fee' of the Lands in queſtion 5 and on the 
12th of November 1644. made his Will in writing , which fol- 
lows in theſe words, 1 Herry Kilegrew, &c. and fo they (er forth 
the Will, whereby Sir Henry Killegrew deviſed the Premiſes to 
Mrs. Fane Berkley (his near Kinſwoman) for Life; with Remain- 
der over to Henry Killegrew, alias Hill (Sir Henry's Natural Son) 
in Tail, and'makes Mrs. Berkley ſole' Executrix. They: further 
find, that after the making'of that Teſtament,and before the tithe 
when, &@:-iz. abotrt the Feaſt of St Michael, in the Year 1645; 
Condidit & fecit alind + —_—aY in ſcriptis, ſed quid fuit content 
ir eodem ult” mentionat Teftamento, vel quale fuit purportum ſtor" ef< 
fetus inde, 'jurdtoribis pred non conflat. And that Sir Henry on 
the 29th of September 1646. died ſeized of the faid Lands ;-that 
Mrs. Fane Barkley Deviſee of the faid Will,in 1644. by Leaſe-arid 
Releaſe conveyed to Mr. Noſworthy's Father, and that the Father died 
in 1684: that Mr. Nofworthy is Son and Heir to him $ that Sir Wit 
liant Baſſet is Cofin and Heit to Sir Henry, viz. Son and Heir of 
Elizabeth Baſſet, Daughter and Heir of Sir Joſeph Killegrew, elder 
Brother of Sir Henry the Teſtator'; that Noſworthy ſhe Lefſor of 
the Plaintiff, entred and'made the Leaſe in the Declaration, &. 
But upon the whole Matter, whether the Said Teſtament made 


verſus Edward Notworthy Def endant, 147 
in writing 1645. was a Revocation in Law of the faid Deviſe of | 
the ſaid Lands to Mrs. Berkley, they are ighorant , and , pray the 


Jadgment of the Court, Er #, And npon this Judgment was gi- 
ven tor the Plaintiff in the EjeQtinent; Jadgm b 


And now it was argued, That the Judgment was Errontous ; 
that this laſt Will could not be taken to be a Aaplicate of the for- 
mer, but muſt be deemed a Revocation z that no Will is'good but 
the laſt ; that every Will is revokable till death ;- chat che makin 
of another, doth import a Revaeation of all former ones, tho! it 
be not fo expreſly declared in writing ; for it muſt be the 1aſt, or 
nothing z that this Conveyance by Will was ancietly a Privitedge 
by the Civil Law , for _— in Extremis, who had not the time 
or aſſiſtance necefſary tomake a formal Alienation, and chiefly in- 
tended for Militiry Men, who were always ſuppoſed to be nndet 
thoſe Circumſtances, and thetefore the Ceremonies” ant ninnbet 
of Witneſſes required of others, were difpenſed with, as to Sol- 
diers; but now the Rules for Military Teffamients, as they are 
calted, are allowed in moſt Caſes ; that a5 to Lands, by our Law, 
was a'Privitedge only given to ſome Botoughs and Places within 
the Kingdom; and particular Cuſtom gave the 11 of diſpo- 
ling Lands or Houſes by Will, and that by nuncupative Will or 
Parol ne tm gz 0 -4 Potioe, FAS fol. 292. Flaalib. 5. 
cap. 5. Poteſt lepari © catallune fam hereditas erqniſitie per 
Bounds Surly Burgenſet Oxon, 1 tft. 1 ak vre0e Lathe 
the Statute of Hen. 8. and impowers a Deviſe by a Matt's Taft Will 
and Teſtament it writing z but till 'tis by his laſt Will” And 
ſois Littletox ſeF, 168, If divers Wills , the' latter fhall' ſtand, 
and the others are void, 1 I». 112. In truth 'tis plait Law, the 
firſt Grant and the laſt Teſtament. In Swinb. 1 part, fe8. 5. þ.14. 
no Man can die with two Wills,but he may with divers Codicilsz 
and the latter doth not hinder the former, ſo lohyg as they be not 
contrary. Another difference there is berween Wills and Codi- 
cils : If ewo Teſtaments be found, and it can't be known, which 
is firſt or laſt, both are void; but the latter countermarids the 
firſt, tho' there be a Clauſe it1 the firſt, that 1t ſhall not be revoked, 
and tho' an Oath were takeri'not to revoke z becauſe the Law is ſo, 
that the very making of a' latter doth revoke the former : So is 
Lixwoed's Provincial de Teftamentis ;, Juſtice Dodderid, e's Office 
of Bxecutor, publiſhed by Wentworth 29. A vetbal Will tevokes 
2 former written Will, Forſe and Hembling,4 Rep.60,61.Plowd. 547. 
Perkgns ſe.178, 179. and ſeF. 478. The 2 Hep.y.3. is full to thi 
purpoſe. There's an Aon by an Executor againſt two Execu- 
tors,and they plead a Teſtament whereby they are made Executorsz 
and the Plaintiff replys,that he afterwards made another and him- 
ſelf Executor, and held that by the ſecond the firſt became void. 
Now the meaning of theſe Books, cantiot be, that a Will exprel- 
ly revoking, is the only Will that can make a Revocation 3 not 
is it, that a Contrariety or Repugnance between the 'ohe 4nd the 
other, is neceffary to make 2 Reyocation z for tho theres be tio 
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new Will made, yet a Revocation may be by word oi- Mouth, as 
2 Cro. 49. 115. 1 Cro. $1. 3 Cro. 781. nay , a void Bequeſt. ſhall 
revoke a' Will, ſo ſhall a Deed that hath no effett, as Feoffment 
without livery, a Deviſe to F.S.or to a Corporation, when there is 
no ſuch, will do it ; ſo that 'tis not the Contradiction between 
the diſpoſal which revokes, 'for that which is no: diſpoſition at all 
will do it ; wherefore the meaning of the Authors cited is ſome- 
what elſe; and-it can,only, be this, That there is ſomewhat par- 
ticular in a Wll,. to that Inſtrument of Conveyance, more than to 
any other, that even the making, of a new Will is a ſuthcient Re- 
vocatian ;, the words are plain,, by the making a new Will 
the former are all Iedronel, for there can be but one laſt. And 
when, a Man makes and declares a new Will, that new; Will muſt 
be preſumed to.contain his whole, Mind concerning the diſpoſition 
of bis Eſtate; declaring his Will imports thus much, and excludes 
all other, , When a Man wouldalter part of his-Will, there's a 
proper Inſtrument for it, called a -Codicil , which is known in 
the Law as well as.that, of a Wall :- here's nothing found of a re- 

ference to the former: to judge it otherwiſe.,' would confound 

the uſe of Wills and Codicils, .and the difference between /them. 

Tis true, that a Man may make partial Wills of ſeveral of 

his Eſtate, and all,may ſtand together ; but chea they muſt be de- 

clared to be Wills concerning particular things ; and they are but 

ſeveral pieces of the ſame Will, tho' written in different Papers : 

but then in pleading one of them, { you muſt not generally.{ay he 

wade wlt woluntaten, but uitimam woluntat of ſuch a thing; -but 

here 'tis lied teſkamentum,ie. a general Teſtament. The 2 Rich. 

3. fol..3.. is,direttly thus, The Defendant pleads one Will , the 

Plaintiff replies another, ,and exception taken, becauſe he-did not 
traverſe. the former,, but. held needleſs to do (o, 'quia per wit teftla- 
mentum uf placitatur generaliter , primum teſtamentum revocatur in 
omnibas : and it cannot be pretended, that this might be the ſame 
Will yritten-over again, for if ſo; it could not be aliud,it would 
be the ſame ;' theſe are not; quibbles. upon words ; for can! it be 
faid, that this is a Deviſe by the laſt Will of Sir H. when there's 
another : Nor, is it an Qbjection, that. the Contents do not ap- 
pear ; for the, Will belongs not to..the- Heir to keep, and conle- 

quently not to ſhew 3, in. pleading he is not bound to, a profert ; 
'tis enough that there; was a ſubſequent Will. And as the Jat- 
ter may confirm or, be conſiſtent with the former, ſo- it may 

not be ſo ; ,and the confiſtency is not to be preſumed, eſpecially 

againſt an Heir at Law, and in poſſeflion. In the Caſe of Coward 

and Mzrſhal, 3 Cre. 721. the Subſtance of both are declared , and 

thereby they appeared to be conſiſtent, and conſequently no Re- 

vocation : here Eadexe wens ſic teſtandi, the lame intent of diſpo- 
ſing his Eſtate the ſame; way, can never be thought to continue , 

for then there had been no occaſion of, making another Will. If 
this be not a Revocation, 'tis an at: void, and to no purpoſe, 

which is never to be intended. Then 'twas inſiſted on, That the 

bare att of waking and publiſhing another Will, is a Revocation, 

and 


werſus þ dward N olworthy Def endant, 


and the finding of the Contents unknown is void : If this be 
not a Will, 'tis a Codicil , and that is contrary to the finding of 
the Jury ; for the Verdi mentions a'ſecond Subſtantive iadepen- 
dent Will, without reference to the former ; which ſecond Will 
is a Revocation : and therefore 'twas prayed that the Judgment 
ſhould be reverſed. | 

It was argued on the other fide, in behalf of 'Mr. Noſworthy, 
That this was no Revocation ; that here had been a great ſtir about 
nothing, for that nothing appeared _=_ his Title ; that a Man 
may makea Will of ſeveral things at ſeveral times, and they both 
ſhall ſtand ; that adeliberate Will being made,the Contents whete- 
ofare krioawn, ſhall never be revoked by. that whicttis not known : 
nothing can be judged upon that -which doth: not appear, and 
conſequently it can never be judged to be a Revocation: Hete's 
another 'Will,and nothing is given by.it,nothing isfound tobe gi- 
ven by this: ſubſequent Will. The form of entring the ancient 
Judgments was, Quibss viſits leftijs & auditis & per Curiane plene 
intelletis, now what is here read to makea Revocation. 2 Rich.?, 
fol.3. is with the Judgment, for there 'tis'replied that he made ano- 
ther Executor ; there are the Contents pleaded, ſufficient to main- 
tain his Count , and anſwer the Defendant's Bar ; the Book is; 
per hoc quod alius Executor nominatur. © Then was Cited 1 Cro. 51. 
the Realon given is,quia in dubiis'non preſumitur pro teſtamento,and 
here being a good Will;: at the moſt the other is doubtful. 1 Cro. 
I 14, 115. Several Wills of ſeveral-things may be made. Andthe 
ſame Book 595. 10 Car. 1.' which Refolution Serjeant Maynard in 
arguing this Caſe below.faid that he heard in that Court of Ki»gs 
Bench : "Tis the Subje&t Matter of the. Wills and the Repugnancy 
which makes the Revocation. In 'this. very Caſe, 'in the Exche- 
quer; upon an Engliſh Bilt,” 'twas held by. Hale to'be'hio Revocati- 
on, 'tis in Hatdres 375;..Coke upon Littleton,which hath been quo- 
ted, Comments upon theſe words ſeveral Deviſesand if there beno 
Deviſe in the ſecond, there can be no ſenſe or meaning in it, and 
conſequently unlefs ſome meaning appear, it can never be an Evi- 
dence of a change of his Mind ; as it might be a Revocation, ſo it 
might be otherwiſe ; .and he that will have it to be a Revocation, 
muſt prove it to be ſuch: No Man can afhrm that every Will muſt 
neceſſarily be a Revocation of a former, forthe ſecondW1il might be 
of another thing,as Goods, or of anothey parcel of Land,or in con- 
firmation of the former. -If in theſe,:and many other like Caſes, 
a latter Will is no Revocation of a former, how can it poſſibly 
with juſtice be concluded, that a latter: Will withone Contents, 
Purport, or Effect, ſhall be a Revocation'of-a former. - And tho' 
the Jury have in this Caſe believed the Witneſſes, and found that 
another Will was made, it may be of dangerous Conſequence to 
encourage and conſtrue this a Revocation, without 'knowing the 
Contents ; for no Will”can be ſecure againſt the ſweating of a 
ftiew Will, if there be no neceſſity of ſhewing it, or proving what 


it was. For which, and other Reaſons, it was prayed that the 
Judgment might be affirmed, and it was affirmed, 


Sir 
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et 


Sir Simon Leach & of Plaintiffs, 
Verſus 
J. Thomſon Leſſee of Charles Leach Defendart. 


WW of Error to Reverſe a Judgment given in 8: R. upon 
Y a Special Verdict on a Trial at Bar in Ejeftment brought 
Thomſon: cn'the Demiſe of Charles Leach : the Special Verdi 
, that Nicbolss Leach was ſeized of the Lands in queſtion in 
his Demelne.as of Fee ; and being ſo ſeized 9 Nov. 19 Car. 2. he 
makes his laſt Will,and chereby deviſes the Premifies to the Heirs | 
Males of his Bady lawfully to be begotten 3 and for default of 
ſuch Ifſue, to Simor Leech his Brother for his Life, and after his 
Deceaſe to the firſt Son of the Body of the ſaid S/»yor lawfully to 
be begotten, and the Heirs Males of the Body of ſuch firſt Son 
lawfully to be begottenzand-for default of ſuch Iffue,to the ſecond, 
Gc. and ſoon to the eighth Sons; & of all and every other Sons,e5c. 
and for default of ſuch Ifſue,to Sir Simox Leach, his Kinſman, Son 
and Heir of Simox Leach of: Cadley ix Com' Devor' Eſq. deceaſed, 
and the Heirs Males of his Body; and for default of ſach Iffue, 
to the right Heirs of him- the-ſaid Nicholas for ever. + 

- Then they find, That. the Lands in the. Declaration, and thoſe 
in the Will, are the fame 3! that afterwards, viz. 10 4pr. 50 Car. 
2. Nicholas died ſeized without Ifſue'of his Body ; - that after his 
Death, the ſaid Siz-on his Brother and'Heir Entred, and was ſeized 
in his Demeſne it de [bero textemento for term of his Life, Remain- 
der to the firſt Son of the Body of the-ſaid-Sixron the Brother,and 
the Heirs of the Body of ſuch firſt Son Tawfully to be begotten; 
and far default of ſuch to the fecond,-e#c. Remainder to Sir $;- 
mornin Tail, Remainder to the faid Stor the Brother, and his 
Heirs belonging. / us, 

That Sizwor Leech the Brother being 'ſo ſeized , afterwards viz, 
20 Arg. 20 (Car:2.took to Wife Anne the Daughter of Untor Crook. 
that ds the 20 Aug. 25 Car. 2. he being fo ſeized did 
Make, Seal,and as his Deed-deliver a certain Writing,purporting a 
Surrender of (the ſaid Lands to the ſaid Sir Sizron' Leach, which 
Writing was proet,&cc: Then they find that the ſaid Siz10x Leach 
the Brother, nom! ſuit conepes mentis ſac tempore conftF1095s, ſigilla- 
tionjs, & debiberationis _— illizs, 8c. That afterwards , viz. 
Lo.New. 25 Ger. 2: the faid Simon 'the Brother had Iſſue of his 
oe 00 tie-Dody of the ſaid Anne his Wife Charles Leach ; that 
the {aid Simuorr died, and Charles Leach the Leffor of the Plaintiff 
is eldeſt;Spn and Heir of the faid Simon, 8c. Et / videbitnr Cur 
quad, &c.; Upon this Verdi there was Judgment for the Plaintiff. 


And 


V_— 
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were a good Surrender, there being no. Acceptance; or; Agreement 
by Sir Simzoz before the Birth of the- firſt Son,Charles.; But this was 
hot inſiſted on before, and therefore. waived, here, the ſame ha- 
ving been adjudged by the Lords to be a .good Surrender, even 
to an Intant without Acceptance, 1n.another Afton between the 
ſame Parties, which you may ſee reported in 2 Vertris ,198, 208: 
Then it was argued on the-ſecond Query, That the Leffor of the 

Plaintiff in, the Eje&ment,; being a Remainder Man in Tail, 

cannot take any Advantage of his-Father's Lunacy : That . in this 
Caſe he could claim no Title, as Heir at Law, to his. Father or 

Uncle, becauſe of the intermediate Remainder to the Defendane 

in Tail; ſo that quoad this Eſtate, he is as a meer Stranger , and 

hot as Heir ; and tho' he were able to avoid it by Writ, or the 

like, yet it being once good, the particular Eſtate of Sim0x the 

Father of Charles was determined, before the Contingent Remain- 

der to the firſt Son could take place, and conlequently it can 

never after revive. Then the Queſtion is, Whether this Surren- 

der by a Nor co7pos, being an at&t done by himſelf, and not - by 

Attorney, be void or only voidable : There's no,expreſs Cale 

thar a Surrender, by one who is Nox campos to him: in Remain- 

der, is void. Perhaps 'twill be (aid, as it hath been-,' That the 

Acts of a Madman are meer Nullities by all Laws in the World, 

But to this 'tisan Anſwer, That the Laws of Ergland have made 

good and honeſt Proviſions for them, ſo as to avoid their Acts tor 

the Benefit of the Party, of the King and of the Heir; But it was 

repeated,that.this was aContiagent Remainder,and if it could not 

veſt when the particular Eſtate did determine, whether by. Death or 
Surrender, it never could yeſtat all ; for a future Right to defeat 

the Surrender, as Heir, - cannot ſupport ſuch a Contingency ; 2 

preſent right of Entry would ; but it no ſuch preſeneright, the 

Remainder is gone for ever ; and here was no ſuch in Gharles,, If 

Tenant, for Life make a Feoffment with condition of; Re-entry, 

the Contingent. Remainder ſhall never ariſe again, tho'; the Con--. 
dition be broken, and a Re-entry were, made. .. So is the Caſe of, 
Parefoy verſus Rogers, 2 Saund. 280. IVieg verſus Villers: , 2: Rolls 
Abridg.. 796. and then Charles cannot avoid this Deed z.for the; a+ 

voiding of a Deed, is to take ſomewhat out of the way, /in order 
to the reveſting of ſomewhat z; but here was nothing to-work op+ 
on ; for if the Surrendet were, good:for a Moment, the particular 
Eſtate for Life was once gone, and. conſequently, far ever z' and 
this muſt hold, uvinleſs the Act were totally void. -,, 

Then 'twas argued, That during the.-Life of the Party, 'twas 
only voidable for the King by Office z, no. Man can Stultifie him-; 
ſelf; and ſo is the great Reſolution in Beverly's Caſe, 4 Kep. and 
r Inſt. 247. and Whittingham's Caſe, 8 Rep. and it it be not void 
as to himſelf, it cannot be void as to others, And tho' Fi12h. in 
his N. B. fays that he himſelf may have - 6: non fuit compos,that 
s not agreeable to the received Law z far Beverly's Cale was pever 
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Sir Simon Leach & al Plaintiffs, I 


ſhaken till now 3'and Frzh. ſuppoſes it only voidable, by ſaying 
that Writ doth 1ye. There is alſo a Reaſon for this Rule of Law, 
that a-Man ſhall not difable himſelf by pretence of Diſtraltion, be- 
cauſe if thePretence were true, he had no memory,and conſequently 
could not know or remember that he did ſuch an At,and therefore 
'is,as it were, impoſſible for him to be able to ſay that he was ſo di- 
ſtrated when he did it: 'tis for him to fay what'ris not poſlible for 
him to know:But they would compare this to the Caſe of anInfant, 
yet even there all his A&s ate not void; his Bond is only avoida- 
ble ; he catinot plead that 'tis not his Deed : 'Tis true, that Acts 
q_n—_ to his prejudice'cannot be good,as 1 Cro. 502. Suppoſe 
a Non compos Signs,Seals,and Delivers ſuch a Deed, and after reco- 
vers his Senſes, and a to it, would not this be a good Sur- 
render from the firſt, Perkins ſect. 23. 1 Inſt. 2. and if it can be 
made good by a ſubſequent Agreement, 'twas not totally void , 
and if not totally void, tis with the Plaintiff in Error : The 
Law beſides is very tender in caſe of Freeholds , to make Con- 
Veyances void by bare Averments; and this would be of danger- 
ous Conſequence, if when'there was no Inquiſition or Commil- 
fion of Lunacy during Life, that thirty or forty yeats after a Con- 
veyance, - it ſhould be in-the power of a Stranger to ſay, that the 
Vendor was mad ;' *twilt-make Purchaſors anſafe : Acts ſolemnly 
done, ought'tohave a folemn Avoidance. The r Her. 5. cap. 5. 
Fine to be void ; *tis void as a Bar, but yet it makes a Diſconti- 
nuance, and mnlt be ſolemnly avoided. Lincoln Colledge Cale, 
3 Rep. Stroud and Marſhal, 3 Cro. 398. Dett ſur Oblig The De- 
tendant pleads that at the time, he was of »o# ſat memory, and 
on demurrer adjudged no Plea; and'the Opinion of Fitzh. held: 
not to be Law. And: 3 Cro. 622. 50 Aﬀife 2. Firsh. Iſſue 53.4 Re- 
leafe by 4 Nox compos, which is much the ſame with a Surrender, 
only ofie works upwards, and the other downwards; and after 
prraes nay Patty agrees to it, the fame is binding, 29 Hen.6.42, 
atd 49 Edw. 3. 13. Then was mentioned the Proviſion of the 
Law in theſe Caſes, beſides the Care of the Court of Chancery, 
which proteds the weak and unwary' by Rules of Equity. There's 
a 'Writ deſdevta Inquirend', and the expreſs direftion of the Writ 
15'to enquife'qngs terras altenavit, which ſhews that 'tis not void. 
The Statute of Prerogativa Regs, is expreſs Authority for it ;; the 
Reaſon given is, that ſuch Perſbns Lands ſhould not be aliened to 
their hurt*6r. ehe King's. It thuſt be' agreed, that before Office 
found the Kihg/cannot avoid the Alienation, even of an Ideot : 
and then after Office, the Praftiſe is to Iſſue a Scire facias to him 
in poſſeſſion, or to the Alienee;. and fo is Fitzh. tit. Scire facias 


pl.2. 106. All theſe Methods preſcribed by the Law would be 


uſeleſs, if the As themſelves were void : Then 'tis as certain, 
that the Office muſt be found during the Parties Life, and during 
the inſanity, 'arr1 not afterwards. .If there had been an Office, 
'ewould only avoid'it with 2'proſpett, as it would be in caſe of 
ati Heir after death : Even after an Office, the King cannot have 
the Profits from the time of the Alienation, which ſhews it not 


void 


z and the ſame reaſon holds for a'Sntr: 
der made in Perſon ; and there's no difference between a livery 
made in Perſon and a-Surrender 4.the Adt being Perſonal, and not 
by another under _ AP makes the livery good ; and ſo it 


ought fo = A 2, 4,2. Prkie _ CHEE S And 'tis obſer- 
| «4 ihtion, 'tis re- 
ſeized a ol revelter 4 tes 5 cy conſequent- 
ly.of the King : and if reveſted, 'twas pace a2 of, Nap Now 
here's no prej ice to the Man'himſelf by this Opinion ; he is ta- 
kencarepr, and his, Atts $ rg Ae hve King on his behalf ; and 
Heirs may avoid them ': ſhould take - fiotice 
of GC as A denied; I prayed that the Judg- 
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ſpondents Da- 
Frm ahd his 


the Earl; with 4 Pro> 
_ vifo, Thatthe ſaid Earl, by his laſt Will arid Teſtamenit, or any 
othet Deed it _—__ (to be chereafter by him made and execy- 
ted, and atteſted as aforeſaid_) might alter, change, determine,or 
make void all of any the Truſts aforeſaid ; and for want of ſuch 
after to be made, will or deed, then in truſt for the ſaid Earl Ed- 
ward, his Heirs and Afﬀigns for ever ; Earl Edward died without 
Iſſue of his Body, and without Marriage. 


The Appellant exhibited a Bill to have the ſaid Deeds of Leaſe 
and Releaſe ſet afide, ard to have the Will executed. The Re- 
ſpondents, -4s Heirs, infiſt upon the Deeds as a Revocation ; and 

eir Heirſhip was thus : Theophiles Farl hdd Iſſue Ediard, Ke- 
tharine,; ArabeDa, and Mugen : Edward died in the Life time of 
Theophilus, ax Iffue Edward late Earl of Lincoln ; Katharine 
by Sir George Booth had Tue the Reſpondent Veer Booths Arabella 
by Robert Rof had Iſſue Same! Rol;, and Margaret matried Hugh 
Byſcowen,and had Ifſue the Reſpondent Bridget Forteſene, And the 
Court, affiſted” with the two Chief Juſtices, and Mr. Juſtice 
Powel ſaw no Cauſe to relieve the Appellant. 

And now it was argited with the Appeal, That the Diſmiſſion 
-was Erroneous, there being Cauſe for Relief, for that the Marriage 
never did take effect, nor any ſerious Overture, or Treaty. was 
made by the faid Earl on that'behialf 3 { as the (atd Earl did con- 
tinne,. and at the time of Kis death was feized of the fame Eſtate 
in the Premifſes he had ar the, time of making and publiſhing the 
Will ; that if at Law the 'Derds/ of Leaſe and Releaſe were in 
ſtrine(s a revocation of the Will ,” yer in Equity they ought not 
to be conſtrued a Revocation of .the faid-Wilk, ſo often and [o 


lergnly and deli y tnade and publiſhed, and yon ood 

4 Conſideration as the of the Honour ; that the ſaid Will 

was the Refult of the Eatls continued. Intentions throughout his 

Life, and the Deeds were only the effet of ſothe ſudden Fancy 

ot Paſfion 4 and even by thoſe Deeds no benefit was deſigned to 

the Reſpondents; for the mn" of the Surplus er 
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effett, in ps br iage Was i 
3., that, here was no intention £0 ph but ypon 
the Contingency of his/Marriage : And there wagcited Zonch and 
Barker's Ga 76 « in the Lord Coventry's time, Chancery Rep. and 
the, Lord Banc hs Caſe;in- Edward the Sixth” $ time: ; m_ Caſe was 
ſaid to jo. 5 left as a Query, and in 1 Rolls Abridg. And 
for theſe, and;many other-Reaſons and Authorities urged, 'twas 
prayed chat the Dilmiſſion ſhould be, Reyerſed, and the Appellant 
Relieve 


Fo the other ſide 'twas ;nfiſted, That tho' this. was. ot an EX- 
pes FISnon by. the uſe of words declaring it:to. be ſuch, yet 
Wn "true, al and effetual Revocation ; that theſe, Deeds of 
Lead did alter the Eſtate ;, that here 'twas for Payment 
of well as in conſideration of the intended Marriage 
thi ter fa, a manifeſt hen of his Intention, ;- that both 

ere voluntary and inconſiſtent, and, therefore the yaa 
ter ob HEM z. that wilt were no Children or Creditors claiming 
Undet the Will; that tho' the Subje& Matter were /an equitable 
Threreſt, "yet Equity ought to follow, the Rules; of Law; that 
the Law made this a Revocation, and Equity ought to judge 
it A toe way,.-unle(s Fraud. were proved to be, uſe in the pro- 
0g I 6 Execution of theſe Deeds. z that the.,reaſon. why a 


in Fee, is not a Revocation, is becauſe a Mort- 
y upon the face of it a Defeaſance:; *tis.not reckon- 
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"chat AQ > by y the Deed, or by f, Marria e 7 That itwas faid 

: it tf cereaialy. woul have been rev oked by the Deed,and conſe- 

b ntly*6pght to be conſtrued, a Revocation, tho", no _ Martinge 


a enſye.: Þ evocations are. the ſame; j ity. as at La 
d in the Caſe of the CNET Ap and Montes : 
= o 


ſo was it he 
i 


Cale. '. 


Twas, further arged, That a Will & but:an impetfedt Cafe 
ray . inchoate, only, and. ambulatory:; (as the Books-term it) cl 
'& : death of .the Party 3. and/andther Will may revoke tit, and 
with, greater reaſon may, a;Deecd, which alters the Eftate,and ſhews 
Ah ge of the; Intention: of. the. Perſon; who was Owner of it-: 
There's no need. of a Conlideration to:warrant'the Revocation of 
a.Will.z there,needs no reaſon t0-be given for itz! 'tis'only the 
Mind of -the Party which both makes and: revokes. the» Will. A 
Will is only.the (ypitication of a Man's purpoſe, -how bis: Eſtate 
ſhalt go after bis death.; and -tho' it. be: ſolemnly-made) in wri- 
ting. ligned, publiſhed , and atteſted, yet if he-do'any inter- 
mediate. Act, whereby it muſt be. neceſſarily inferred;. that» ſach 
Purpoſe and Intention of his did not continue, :the Conſequer? 
x5 that what was done before, as to' {ſich Will,; is'totally 
defeated z-and unleſs it be ſet up anew by-a Republication, ris 
as no. Will. The Caſe of , Mountague and Jeffryes, 11Rotfs Abride: 
615.and Moore 429.; proves.this : If a Conveyance! at'Eaw ſhews 
an Intent different from the-Will as to; Lands, 'twill be-a Revo- 
ton, . tho', ſuch, .Conveyance be not/perfe&t '© all \purpoles. 

odghinſon, verſus Wood, Cre. Gar.: 23. Tis'a Revocation, tho? 
the Owner ſhould, be in again, as- of ; his: old” Reverfion. ''The 
art hg Leftrange-and Temple 14 Car..' 2.:teported in:$id. 9o.' 1 

.chle 357. is-{tronger 3 burkhis is {tronger yet, becauſe 'tis' not 
to. the old uſe, . but limited in a different manner 3 'tis! a qualified 
Fee, and to. be determined upon the , qualifications-taking effect; 
=> {o:cagnot be the. old Eſtate ; and if it were; yet 'tis' a Revo- 
cation, and there's no Circumſtance in the Caſe, that can 'dire& 
a Court of Equity. to differ from the. Law 3' and therefore it- was 
prayed,. that the Decree of Diſmiſhion might be affirmed ;: and it 
Was: rtned: eIIP y | 
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John Fox Ge Plaintiff, 
Verſut 
Simon Harcourt Arm' Defendant. 


&K 7 Rit of Error ona nt int B, R. The Caſe was upoti 
| V - a Special: Verdi&, itt at' Attion of the-Caſe, upon an- {x- 
debitus Affampfit for Motiys received to the Plaintiff's uſe, 
there by Harcoart verſus Sox, which VerdiQ finds, the'g7 Hen, 8. 
cap. 1: intituled; - a Bill for Gaftos Rotuloram and: C ip of the 
Peace, Theti they find that t Will” &- Mar. intituled, An A& 
for ing Loras Commiſtioners for the Great Seal to execnce 
the Office of 'Lord Chancellor or Lord Keeper, and ſeveral Clau- 
ſes therein ning-this' Matter.” Then they find that Joby 
Earl of Clare was by ts Patents, dated the 9th day of July , 
Arno 1Will, & Mar. according to the 37 Hen.8. made Caftos Ro- 
txlorum for Gnas Middleſex,” and ſet forth the Letters Pa- 
tentsin hec verba.. Then they find that the Offiee of Clerk of the 
Paedas this County being void, the Earl of Clare by writing 
er his Hatid and Seal, dated 19 Fuly Amro prime ,- did notmi- 
riate, int; and conſtitace” the Plaintiff, Mr:- Harcoyrt, to' be 
Clerk of the Peace for Middie/ex, for ſo 'lo nga Moy he 
ſhould well demean hitnſelf thereingand the In was found 
in bec vetbxs. 'Then-they'find him to be a Perſon'tefrdent 41 the 
County, capable and ſufficient to have and execute the Office ; 
that he took upon hitn the execution of the ſaid Office 3 ati be- 
fore he'did-ſo, he at the Quarter Sefſrons for the ſaid County, itt 
open Seſfions, took the Oath required by the late AR of this King, 
and the Oath of Clerk of the Pence, and did do and- perforth all 
things neceflary to make him a leat Officer and that du- 
ring al} the-time he 41d execute the ſaſd Office he deeneated hitti- 
ſelt well; 5 » © 047 | 
Then 'ris fond, That or the fifth of Febywary, brrv0 tertio, the 
faid Earl of Clire was-in due manner retnoved being Coſtes 
and William Earl of Bedford, by Letters Patents dated the ſixth of 
Febrkary, was made Cuſtos according to the 37 Hem. 8. and> thoſe 
Letters PatentSare alſo found in. hec verbe.  Therr- they find an 
Appromn in Writing, dated the fifteenth of February by the 
ſaid Ear), *of the"ſaid Fox to be Clerk of the: Peace for the ſaid 
Coufity, to hold the ſaid Office for and during the time the Earl 
ſhould bnjoy andexerciſe the ſaid Office of Caſtor, ſo as he well 
demean himſelf therein. "They likewiſe find to be a Perſon 
capable, &c; and that he took the Oath, ' and did the other things 
requiſite to qualifie himſelf for the ſaid Office ; that he did there- 
upon'enter on the Execution of the ſaid Officez and during the 
time that he executed it, he well demeaned himſelf therein, and 
did take the Fees belonging tothe ſaid Office, which they found 
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to be to.the value of hve | billings, Sed wtrum, IT 
#6 "i Upon this angus was adg for Tn Hans he- 


And it ATDILAL for the Plainkift inthe Wris of Era, 
That this —_— ought to be Reverſed. And'fixſt it. was-laid. 
that w the Common Law: was,as © ancient 
be no Rule in this Matter. Many and molt of thoſe ywerefor-Life; 
but my Lord Coke ſays, Thas the: Office. of Chancellor of of England 
could not be granted to any one for: Life, becauſe it was never db 
granted y; the like of 'Trea(ttrer : $04hat. Cuſtom,and-nothing elle, 
can govern in:thoſe Offices, But here. can be no -pretence of -its 
being a Common Law Office ; for the Common Law knew no 
ſuctything as Juſtics of-the Peace, to. whom , they; 1s, 
Clerk : That the firſt Statute which-makes Juſtices, | hath 

tion of Clerks but 'twas;tneerly an 1 ne 5: 
celiity was to officiate in-that kind: A nn pa ates 
ſtices Clerk, it carr only be , that he was one rp 
to make and write theiz; Records for them 

ig ancient time, he- thas- was their Clerk _ -- 

and intruſted/ with the _ 


to: be an RY 0g: 


nent for.Quality 
then he a ware. leap dares pero there's no. ancient 


SET 
t one the. 
Frys one of them tobe _ 


_—_— cheve c-cetain, rgrogy the ol probable 
Account of the thing, *91, by 
Then the Statute of 37 dex, 8..recites, That, the Chancellor 


had mach perverted the Inſtitution, by. tq mike Guftor'; 
for Life, and-ſo the Clerks of the Peace were tor Life» likewile. 
The end of that AQ was not only to. remove whnorant Perſons; 
for the Common Law it (elf would eurn any ſack qutof 
if he be. not able to perform he Duty of: it 3 bat-the Grants 
Life, wete the; Gtieyance/; and therefore —_ 
Miſchief the 'muſt-be by Bil ſigned with 
King's own hand, and. at his removeable,. indithe Clerk 
= Peace-to' be by the Clos, ando cattioue 
the tune of the others continuing the |(agflos. 
be not inthe ns doth amount to it, biz.that he(hall. 
continue no when: the AQ tetibes'the- Mikchinf 
bn be a Continbanceduting Life: It implies that the Cierkfhip. of 
the. Peace ſhould be tiever for 7\Irzereſi, than the 
Cuſtor had mhis Office;'| The 3.and 4 Edad; dothrindeed repeal 
—_ the g7 Hden:8. oe by expreſs words, but by a very ſtrong 
lication, by giving the Chanot1loe a power!  nomineet\the 
Caſte: But the Office of Cletk of the Pecels nor tone by ther 
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Chen odeg way Iptiew hich ghrarida XZ the vreſet 
Diſpute 3 and there's nothing.in this At, which can make fuch an 


—— 'Law!/ag was below: cotitended for* "The words, 
INT = wel) Boetin bimſalf,; ave not enlarging of his 
Eſtate; ode ez and" whenfover-tis'confidered” how'th 


malle's Gran For-Life cobe you'mitiſt conſider the 

rye inet wary 2a thething is capable A phi 
fo/pratited 4-45 In Caſe of Tenantiin Tait or; Fee,and 'eath 
x Leaſe/for Life; iri*the/tatrer Caſe; ris for the' Life of the 
raph and'in the fortjer,” for the Life'6f the 'Tenune"in' Tail, 
(oem rms 9 of the Grantors'i/and: ſo' the 
thing/it (elfiis{conſiderable 5 here's an _ Statate; 'that faith 
it hall beon] _———_ the: cotitinuante\'of the' Cuſtos;, now that 

. Proviſion rg Tis ſaid;that's Grant quam Yin ſe be- 


4s for Life; 'but'the words themſelves doinot-i import 
I indeed a reſtriftive Condition which the Law 
aporeay Offices for 'Misbehaviour in any Office , if in 


= nee rornnne EIT A the 
1 g gran ifes if- it t 
ana 20a Grant for Life; as expounded' by uf: 
and theriiatave or (capacity of: the: Office it fel; -but otherwiſe 
i6-theOfficebe not grantable,for Life,” ſuch words will not -giv 
= 0 wank hefewords ſeem only to-be'an 'Expre _ 


eth, | cho':not particutariyex peed. 

= vg rom only 405 have reference ' tothe | 

;029p/7 Reſbirftion oa'him,] andnotasan En: 

var warr"rs [Eftatz of the Grantes,;eſpec iall y where by a'Law 

there's mms. ne very y Office ni6t to-be grarit: 
_ for life. ati 909 10347 

—_ ——_ that» the © Statute 6f '37 Hi'8; was not 're- 

Fs dothinot alter this Marter at all; and 

any/ Alteration, theſame is' expreſly weplater 

_=_ Arie ſettled Rule, if there be 

and not contradictory, the lat- 

d repealiche former 5;-and: fo'is »Dr. Foiter's 

a>Mvp. g1, 6.1 foicds imiWills, : Hodgkinfor ;and; Wood, Gro. 

TH Tipe Actof Walker Mgr.>45) con with the 37 


rr Hefſhath continue during the: time- that 
F< got epper . ſous; he demean himſelf well: theother 
7 0m 8 place; fo ſong only as: be demeans him- 


ferry rent var ay oppor 
inuance © 5;\ithe 
IA it:ſhouldibe ſaid to ihold fo. perrnts 1 
ctemeathinilf well 3 whore: is the. inconfiſtencyior-'contradiQti- 
bat>And/ibinboe, then chip Eft Ad'i(doth not ' Repeal the for- 
yard © a ws vs And Mr. Fox Grants cnc" henry Srarnte 
8:and Mr; flarcours's: hatk-ud velation. tO, ,* 

—_ 1d2u0307 #352694 5d 16 41[D Uo 25.4.9 263 20% 
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\ Her 8. only 


_ werſu Simon Harcourt '#m' Defendari. ET 
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Then 'twas argued, That 'twas unreaſonable that a Cyſtos ſhould 
have an Officer under him of anothers choice, when himſelf is re- 
ſponlible for the Records which ſuch Officer is cohcerned with: 
The primary Intent of this laſt- A& was only to ſettle the Doubts 
aboot the Keepers of the Great Seal, not toalter the Eſtate of the Of- 
fice of Clerk of the Peace: The Offices of the Judges in Weſt minſrer- 
hatf deterniitte with the King's Life who grants them;tho 'they ate 
granted to hold during good behaviour. In this A&,the reaſon of 
uſirig theſe words, was tor Caution , to' advertiſe them that Mif- 
behaviour ſtiould forfeit their Places. Tf an Alteration of the 
Law had beetifintended,* they would have ſaid, for Life, ſo as he 
dermiean himſelf well, _—_Y when (as was 'faid' before) he 
was removable for Misbehaviour by: the former Laws in being. 
Wherefore upon the whole Matter, it was prayed 'that the Judg- 
ment might be reverſed. © 


"© On the'other (ide it was ar with theJudgment, That *tis clear 
and apparetit that this At of W. & M. was made not only to a- 
tisfie' Doubts, and prevent Queſtions about the Office for the Cu- 
ſtody of the Great Seal, but to ſettle the' manner of naming the 
Cuſtos and Clerk of the Peace ; and that 'tis in part introductive 
of a new'Law ; and in part a reviverof the old: ' But the general 
end was,” that that Office of Clerk ſhould be filled "and executed 
by a learned, able, honeſt Perſon, becauſe it concerns the Admini- 
ſtration' of, Juſtice. He is the King's Attorney in many reſpets 3 
he not only 'writes the ſenſe of the Juſtices in their Orders, but 
draws Indi&ments , and upon'Traverſes, he joyns Iſſue,as one qi 
pro Domino Rege in ea parte ſequitur, and prays Judgment for the 
King in mariy Caſes ; joyns in Demurrer, when occaſion requires, 
and 15 in the Seſſions the ſame as the Clerk of the Crown is in the 
King's Bench. ''Now to accompliſh this end of having a Perſon 
well qualified, and ''to encourage and oblige him to his good Be- 
haviour, it requires a Reſidence in the County ;/ it enjoyns that 
the Perſon named be able ; 'it ſubjedts him to the Juriſdition of 
the Juſtices who have a daily obſervance of his demeanour ; it 
gives them a power to remove him _ juſt Complaint, which 
they could-not before ; it frees him the uſual Temptation to 
Fraud and Corruption, by introducing him gratis & fone pretio; 
and to provoke his Care and Diligerice 3 it gives hima more du- 
rable Eſtatein his Office, then he had before, when he bonghe it, 
viz. Freehold, an Eſtate for his Lite : That it ſhould be ſo, is 
convenient ; becauſe then 'he will 'be' encouraged "to endeavour 
the increaſe of his Khowledye in that Employment; which he may 
enjoy during Life ;- whereas precarious dependent Intereſts in 
" Places tempt Men to the contrary. 1 

That this is an Eſtate for Life, appears from the words of the 
At; they do dire how long he ſhall enjoy his Office ; ſo long 
only as he ſhall behave himſelf well-: If the word ozly had been 
omitted, there could be no colour for a-Doubt; By rInt.g2.T isan 


Eſtate for Life,determinable upon ——_— 2 for during good 
As 


| — 


þ eng Tore gangurs, 


icq long 0608 lives ; neg i tit ? 
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relation 16 Othces y/ therCandi os LEY —— = 
- relation 18 S.zj-t _ ryed;.cq 
it during-Life, the contrary\dete nar e Rule, 
Law in-cale.of Qfficesin general, :: Hons ip this, Jos 5-0 


burns ered y gy adj roy Wy 6 | 
e ot ;pejagenoyed For Lite, equently r bac 
ed.{0,, elpecially when an At of Pu Tb de 109g ls 
a: Theres 20jajng. in he nature. « Employment tha thath underg 
14 and-Fhere gan be ng doubt, 5 a, Statute may.1MpAwer.A 
?ps in _poſigfipn, who hath only an Fſtate-at will, to name 2 
Clerk to hojd during Life-or good Behayigur ; The Inlbees are af 
pleaſure 3 Suppoſe then the A& had faid, hat th the 
him in this manner, he muſt have continued, tho' they had O_o 
ox-had been Temoyed ; the Calc is the.lame here Kerns 
trulted withgheoARs of the Juſtices, a5 with the pa xl 
ing to the keeping of the Gſtgs. | Thea there's 
Aft that :{gvours,of an Intention to make him feternnn - te 
ſos's Office, The Cuſtor ig to,name him, but the Juſtices have the 
cantroul over: him z he is an Officer to the Seſlions, and the-Ju+ 
ſtices-only,cart remove han. | The Limitation of the- Intereſh of 
the Gio: 314 his, Office, and that of the;Clerk, are different z and 
that ſhews:that the duration.of the one: was 'not to: depend on 
the other,; ; Beſides, the Gyſtps 1s tq name, mat. when he (ball be 
made Cuſtor; (as-it would have been.warded, if the-intention. ad+ 
yanced on the other ſide had. been true): but whenſoever it- ſhall 
be void, It doth not ſay;; Every new Gyſos ſhall or that: Ker 
Cuſtos (hall ngrpe,- but generally when. tis yoid, he (hall, G: 

Then as-to the: Objection, That -this.new Ati Is cqnliient with 
the 37 Hee: Beand therefore that is Gill in force ? "Twas {anſects 
ed, That by:he former Att,he was intirely placed under the 
who-had-pewer.to diſplace him upgn Maſgarriage 4 the Seſſia ns 
then conld:ngt do it;; the". a Court;;.and 2 . Cours, of Record : 
they.might faſpend hirg, .but could ngt-deprive, him pf his Of: 
fice , gven-for 1-Demeanour ; Les 3g? fe Nay. the pre» 
ſent Law abridges the power of the Cyſts 3 name a Rely 
dent;- before-he/might #P -any/ able. fy z the, Perſon. was 
then remoyable:-by: the Gyftor, now ogly by nb ices. 5 . Care; ig 
taken, thatinothing_ is to þe given-ifgr. the Office ; and now he 
may make-a Deputy without ithe approbaction of the Gatos. Here's 
plainlyia differene Juriſdiction -over. him, and; 3: different Eſtate 
velted-in, bim3ithis expreG;Limitation.of. the. Intereſt: to him js 
an Excluſion of the former Eſtate,; as dspendant-upon that of the 
Caffos- : And befides, this as-4 Subſtantive diſtin&.epatting Clauſe 

it ſelf, -and:00:ways-;nelating £9 the Statute of Hey. 8. Why 
was this-Limitation- penngd difterencly from that, unleſs'to give 
anether-(ott-ob hatereſt-x 1 AS 40. the Caſes. of new Laws which 
+ «IT It was A — the-Ryle was certain., that what: 


{oever 


verſur Sinion Harcourt 4m Defentfant. 
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ſaever Statute is introduttive.of a-new Law: , tho! penned/jn the 
affirmative, \is a';Repeal of the former, as implying/a negative; 
i. e, the latter ought to be obſerved, if it concerns the ſame Mat- 
ter. 'Fhe Statute of Edw. 6. :controuled the Statute of ' Hex. 8; 
One diredted the Keeper to name, the other the-Kirig, and both 
are in the affirmative ; yet the latter muſt be obſerved©-:And-if 
this be a new Eſtate ( as it hath been adjudged below?) then the 
Party neg to enjoy it. - And: for this was cited 1 Sid.55; Plowd: 
113, and other Books; | ! +, "4 (10435, 


Then 'twas ſaid; "That the Clerk of the Peace, named by-the 
Juſtices, in default of the Cuſtos, would: have an Eſtate: for-Life z 
and by the ſame reaſon it ought to be ſo here : Tho' the Cuſtos be 
to be-named,; according to the Statute of Her. 8. yet he is not to 
execute his Power of Ceſtos according to that At, but is tied to a 
Reſident ; hath not the Approbation of a Deputy, and cannot 
remove: By the Statute of Hex,8. the Clerk had- but an Eſtate at the 
will of the King, the Cuſtos having no other : This is ſo long as he 
doth well in his Office ; theſe ate different and when the Gu/tos 
hath named him, he is in by the Statute. If what they on the 0- 
ther ſide contend: for, had been intended, there was no need of 
theſe words of Limitation at all ; and the words , i like manner 
as by the former ad, had fulfilled the intention, it ſuch had been, 
[As to the. word: ovly, that would make no+ Alteration in the 
Caſe of any other Office. | Suppoſe an Office: granted: to: a+ Man 
quamdix tentum, of foluwmodo, ſe bene geſſerit, would thatgive leſs 
then an Eſtate for. Life: The word only was added,:not- to a- 
bridge, the Eſtate, of the Clerk, but rather to reſttain the: Power 
of the Cyſtos, 'that he ſhould have Authority! only to limit it du- 
ring good Behaviour, | and notfor a leſs Intereſt or -Eſtate:' The 
Guftos is confined, that he ſhall not grant it for Years, or at Plea- 
ſure. Beſides, -owly:is but juſt ſo long, and-no longer, or ſo lo 
as ; and 'tis the fame thing with the word, as without it. ' Dun 
modo ſola vixerit , is during all: her Widowhood. + Suppoſe a 
power to make Leaſes to hold only for and during the term of 
21 Years, the ſame would be; :good for the whole Term. Then 
'tis no, ObjeQion, -That the-Eſtate of the Clerk. is greater than his 
15 who names.him, \for that-may be by Cuſtom,as in the Offices in 
Weſtminſter-ball, Hobart 153. andthe Glerks. of Athize, where u- 
ſage fixes the Eſtate. And the like in 'Caſe -of Power:«to: make 
Leaſes upon Family $ettlements/ to Uſes, -where Tenant; for :Life 
grants larger Intereſts then his own : *Tis true, the Powers and 
Eſtates raiſed by them, ifſue out of the Inheritance; but-the Te- 
nant for Life only\names them. ; as the Guſtas doth here;''tho':the 
Statute gives the Intereſt, - valet nav gig res 

- As. to the Inconvenience,.. That dependent-Offices. ſhould CON- 
tinue againſt the willof their Superiours,{Qthat-can be no:Obje- 
&ion, fince there are few. great: Officers: the Realm,” bnt//have 
many Subſticutes , and. Inferiours. under them ; which wee; named 


by their Predeceſſors,and are memento 3 almoſt every Biſhop 
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-— Ct. Ah Mn. ditto 


Lord Biſhop of London, Pa 


_ giltr of: 
gits 


in Fiend 5s ooder theſs Gircumftances RIES Ke 
hisown Court, who aotes and records'his Acts, &:c.' This 

to all Grants for Lives z' but: Credit-ought' to be 
Honour, 'Wiſdom; .and Judgment of 'fotmerias well 
_—_ reſpe&t of'fuch Nominations, 'rill  forne 
viour ſhews the Choice to have been 'iff y 4nd- when ithat 
; the Perſons are removable; and then the Inconvemerice 
is likewiſe removed, : - Here the Jury -have foard the'PlainitiFin 
the Attion below, to be able and ſufficient,”and well qualified 
for the Office, and to have done his Duty in the Office, while he 
had it; |-Whereforefit was prayed that the Jadgment might be af- 
ra eu qunve ye 
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tay Lord Bilbop of London, nd Peter Birch D.D Pom. 
| | verſus © _ 
Attorney Gemerdl pro Domino Rege & Regina. 


TRit of Error to Reverſe 'a Judgment given' in B. R. in A 
 Reare 1. The Caſe upon Record was thus * The 
Declaration ſets forth: the Act of Parliament, which E! =_ 
Conſtitutes the Pariſh-of St. Fawer's within the Liberty © 

out of the Pariſh of St. Martyrs, ec. prove hae by foe 
virtue of that AQ,” the faid' Pariſh was nr and'' the Dr- 
ſiri& therein nained became a Pariſh, and Dr. Tenniſon Refbr 
of the ſame ; that he was afterwards Rite et Canowice conſecr atue E- 
piſcopme: Lincotr,! and that thereby the aid Church'became void , 
and thereupon it belonged. tothe King and Queth © Prefene #ft 
Perſon, :ratzone Prerog ative ſue Regie Corone fre Angr annex, afd | 


py 


chat he. A IEpETwrap Ron; Ge, 


4; ®: 42 } 


writ "10s 

i wal, ram pet at 
oldmetionenr; Et == i a 
the tbeypray Ju "Writ 'and © tion, 'becanfe 
that bownrdn the Wirk und Declgration,. there is material vari 
ante tio} vie quad ubt per Bye pred}; pred Dow' Rex et Re- 


foal Diorutionem 8c. pleyeo tamen 
_— ed' iidem' Dominys Rex Det Roots on fees 1 fe ut, +4 
\ Poovokar508 ſite ie*Corone ſne Angle oo un 
An ns i A nel $6 
Ce Vin nd Dacia are And that thofe Writ mn be 
mph 'The Attorney Genet Derimars, and theDefen ants 
ji} andchere's Judginent'to atifiver over. ” 
cn 


verſng” Attorney General \gro Dom Rep” 
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-: Thea the Biſhop Demurs generally, "and Mr.*Attorney J 'ns, 
and Dr. Birch pleads that he is Incumbent, ' and ther) (ets the 
' Statute of Hee. 8. concerning Diſpenfatiotis 4 -and*thar after Pr. 
Texvifon was elefted Biſhop, the > nave granted 'to him a 

mendam Retinere,, with power to take and enjoy the Profits to 
his own uſe,! by the {pace of ſeven Months. 7 to  ? 
That this Commendax was confirmed 'under the Great Seal, -at- 
cording to the Statute 5 -and the ſaid Dr. Tenniſon did/ enjoy the 
ſame accordiwgly,. &c, Mr.. Attorney Demurs, and Dr. Birch joyns 
i Demurcer, and Judgment was given for the King, ec; +. 


And no# it: was argued in the firſt place, That the' Plea in” A- 
batement was good ; and if ſo, all that followed was Erronequs. 
And to make that Plea good, it was faid that there is 4 variance 
between the Writ and Declaration 4 that they ate founded upon 
ſeveral Rights 5that upowarguing the Merits of the Cauſe,it tnuft 
be owned to be ſo, on the other fide | 9% 

That no Ar nt can be urged to maintain the Declaration in 

|, bar: the Fare Prevogative ,-and conſequently it mirſt be 
ifferent from the Title or Iatereſt plexs Fure. 
They have ſaid below that tho' the King's Intereſt is bound by 
Statutes, yet his Prerogative is not, This Diſtinction of the 
Rights muſt be allowed, or elfe the main Judgment is hoe juſtif- 
able ; and that there is-ſuch a DiſtinQion, appears in Gendy arid 
the Archbiſhop of Canterbury's Caſe in Hob. $02. by the Preſentati- 
an there recited, which was drawn by the ounſel ; 'tis ad 
noſtram Preſent ation' pertiviet, foe ex pleno Jure ," fot" ratione Pre- 


; By Brafonr 415. If the Writ be founded/6n-one Right, and 
the Declaration on anorhex, the Writ-muſt be abated, as in Cafe 
of Executors and Corporatiohs. In ſome Caſes it muſt be agreed, 
That the:Writ may be General, and-ths Count Special 5 but none 
of thoſe Caſes will reach to this, where- ſeveral Rights are pre. 
tended. 'Tis no Objettion to ſay,” That there tg'ftio Writ in the 
Regiſter for this ; for that's rather an Argument againſt their Pre- 
rogative /: Befides, this Prerogative was never atlowed till Dyer's 
tine; and.inthe old Books ris denied, where the Kitig was not 
Patron. | 4S $6063 > Ih £ 
In.the Regifter 30. is a'Writ Special, -qwod . perm 


{permits wor "pe 
Janine idontam perjoran ad Bedlgiaw ds he Jantengereftrs 77) a 


tie in mare exiftentis. And another Sire thtzulsd wt cen wha 
1s General, ad noitram peat Dondtionent. Atv ies eliers 
Ratione cultodie terre ot heredis apon'a T A 
ther, Ratione foris ſaltyre unins, et ' Hort ere 

altering per ſorvitines. Another Writ pri 1 
JaaiHim Rogitter 32. is another ftichby rexfor' of 
the Archbiſhoprick. A 


a2 | Tis 
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6 Henry Lord Bajhop of London .&c. 


. , [is not an Anſwer, That 'the Writ of Waſte 'is General, and 
the Connt Special, becauſe that is not ex auter droit. ' | 
- Then it, wasj{aid that-itis; true, That where another Writ cannot 

be had,a General. Writ and Special Count are allowable; but here a 
Special Writ,might, have-been-ſued. And there were .cited 'the 
1 Inf. 26, 53, 54, 23 1564-3 Gro. 185,829. And as tothe Queen 
and the Archbilbop of ork's Caſe 3 Cre. 340. that doth not come 
up, to. this "O48  for-tho*;the. Writ were General, and the Count 
io Right of the Dutchy of ;LancaFer ,.;yet- both were 'as Patron 


as fy 
Far ante Coonrdia only ſhew, how the Plaintiff came 
to be Patron ; but here they were ſeveral Rights, as diftin@, 


; 7 aClaim þy a, Man-fingly;; and a Claim as: Executor, 'or in/jare 


AE Wr | £00 bo JET | 

In Anſwer,to this were'cited-the Prefidents in Mich. 31 Hem.6. 

Rot. 65,1 Paſch..g Eliz. Rot. 1498. or x410.Hill. 13 Car.1:Rot. 486. 

rin. 31 Cory 25; Nomivaq Rex, verſus Epiſcoy' de Worcelter, Writ 

General = Count Special, -Rai#al 528, 530., . | Log! 

; Then.it, was.argyed; upon the Merits of the Cauſe, as it was, 
pearing upon.the Declaration and Plea and Demurrer : and 
erein three Queries were made, as had:been. by the King's Coun- 

ſe] below. ;; #43910] told dl 4 


Fn, Rach ,a1l 06 2435] | 
1; 1.,; If the; King hath any Prerogative-to. preſent upon an Avoi- 
SPEED, Promotion, where neither himſelf, nor the Biſhop, was 
atron, /but another SubjeR. | 
2, It ;thisG 


| CommendamiRetinere,  and.to take the Profits to his 
own ule, was not a Service of this Prexogative turn. | 
g:; Sappoling at there be ſuch a Prerogative, and that the 
0th L2H mRþes,00 Alteration in the Caſe, then if this Vacancy 
i; tus Church, e ſubjeCt to: this Prerogative. | 


995m 50 11g* 30 kid | | 

As to the firſt it was argued,;\That where an Incumbent is pro- 

noted to the Order ay poet of a Biſhop, his Living or Bene- 

ice becomes voig;z. and that where a Biſhop is Patron, and the 
c yowſon and Biſhoprick/are become-void at a time, there the 


. 


King, ſhall prelentsbecauſe. while the Temporalties are in his hands, 
he lara Fajrpo, tor.ther ties, .apduaanſequently: hed'e Right 
to preſent, but not by virtue of any Special Prerogative ; but.ons 


a.T 

(Manng &ts of Neceſſity which regulaily belong'to 
yery.tueT.ord himſelf. and. this perhaps gave the Colour for 
_ 


£ Temporary. guiſes Patron, lite a Dominws fro Tempore 
I, May, a0, 


| Prerogative:and in truth it'anſwers every thing,that 

m any ancient Authority, whether Pretident, 

100. It is Qtherwiſe. where a Subje&.is Patrod, 

.NO., on of, or. a Right to the Patronage at 

| ny pon ee preſent, and. there is no Pre- 
-/ 10T 
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QgAUYe T1 | JV D our Law to warrant ſuch a Right to that 
Preſentation. ; | ! 


werſng detarney Feverdl pro Dom Reg; i$&c, 
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© , All Preragatiyes are founded upon ſame. reaſpn gf Benefit: to 
the People, cicher in reſpet the Government in general,or elſe 
of. ſome particular Subjects ; but this bath, neither :' Ang, in,3 Cre. 
Hh 7. "tis agreeg, that there is no Reaſon, for. ſuch. a, Prerogative , 
ot 'tis'added,. and the Adgition is ſomewhat ſtrange., that many 
Prerogatives have-no reaſon in them , ar-for.them :,and that 'tis 
utmannerly to Enquire.or Daubt,if they are reaſonable z whereas 
ir might be thought that. unreaſonablene(s,in_ the Matter contend- 
Rr for, had bgen.an Argument againſt aoy, ching but an Ad of Par- 
lament, ':. 5. el often 
** In Dyer 228, fir Henry Sidney's Caſe. verſus the Biſhop of Glo- 
eeffer, by Dyer "teweas agreed, , That the Queen, had no ſuch Prero- 
pative ; and he adds,quod;/ic alij Socii mei ſextiebant ; {@ that 'twas 
nat his ſingle Opinion againſt zt, but the. whale Cqure of C. B. 
_. Then 'twas ſaid. that the;ancient Law knew nothing) of his Pre- 
rogative ;. all.the Records, ;Law Books, .and- even Hiltories have 
been ſearched far the Maintenance of it, and. no foot{teps; can be 
found for it: No Braon or Fleta, no Dr.,and Student, os Sterf, 
that. treats of the Prerogative, hath any thing of, it; ;,,,Now all Prey 


rogatives are and muſt be time, out of ming,; or. not ;at -all :: And | 


then, if this be not ſo, it-muſt be an Yſurpatian, and being nat 
time out of mind, it cannot be a Prerogatipe, becaulc pot part of 
the Common Law. | a. A, | 
'In the greatCaſe which they ſa much inſiſt: on, of Wepdtey in 2Crg. 
691. Juſtice Huttor, who was an, ingeniqus Mana good Lawyer, 
and 4 true Eyglifh Judge, that argued againſt Shiprmoney, be $x- 
prefly genneh, that there was any ſuch Fremogaaive 3. that, the King 
ad no Title to preſent, but where himſelf is Patron; and that 
there was ng {uch Preſentment, till of late days 4 nor any Book 


of Law to warrant it 3 but that Caſe which!1s in Bro, Abr, Preſent- 
ment al Eſpliſe 61. - et of; 3G 036 | 
Then 'twas urged, That a few years Pragtile can 99: more make 
a Prerogative, then it can Repeal an. Aft of Parljament, 'Tis 
true, that inthe Reportof that Caſe, Crook, ſeems |to-admit,-that 
inch was of Opinion for the Prerogative, and only Hutton + 
gainſt it 5 for he makes Winch to ſay, That the King has\an Ab- 
ſolute Title by his Prerogative, as well in the Caſe of: :Gommonp 
Perſons Patronage, 4s whars himſelf is  {p.: But as ian Wie 
' ches Reports 96. where the Caſe is reparted again ,»Mweahey arc 
both of Qpinian agaipſt it 3 and: Wixeb xidiculed the @pinion of 
Bro, Preſentment 61..as the ſaying of the - Bilkop oF who was 
then Chancellor, and might have right to preſent to it by terce'of 
his Place, jf. the King had ſuch a Prerogative.s' Andr.Indted Bro. 
himſelf makes 4 Remark upaq it, as a 4k never heard abbefort 
by a quad netd-,. :: enfls [is bur: :aviiggnd dot on (507 
The King hath, preſented $0, {u{ugsr of gther-Mens:Patrenages, 
but that was.,not by forceq of; this_Prergg#ive,:;-but-en other 
grounds; as 40 Ed. 3. 46. the King preſented to a Prezendary;, 
when the Prebend was made a Biſhop:And the reaſon of that Caſe 
makes for the Plaintiff in Error,z.e. becauſe the _— the 
iſhop, 


= — 


= —————— RE TTFEN E_ 
is Henty Dri Biſhop of London,Ge. 
Biſhop, whd was Patrori of that Prebendary ., was then in th 
King's Hands , arid then the King was Patron ſo long,” and he aid 
preſent asTuch : So 1s the 4t Edw. 3.5. the lajve as Patron ha- 
ving the Temporaltieg'ir! his hand; So is 44 Edw..3. 24..upon 
another reaſon 5a Parfon is made a Biſhop, and the King pre- 
ſented not Furt Prerogative,. but becauſe that the Patron was. the 
King's Tenant i» Capite, and the Heir was in Ward to the King, 
and fo he had Jus Patroratas in him : The King hath it, where he 
has the Teniporalties ; ſo is Fitzh. Grand Abridgment Title Qyare 
Impedit pl. 35. the King claimed Title to preſent to the Ptovoſtry 
of Wells. iti the Gift of the Biſhop, _ vgid mu the Provoſt, being 
made Deaty,' becanſe the Tetnporalties of the Biſhop wete in the 
King's hands at thattime <FIFN 
The rt Herz. 4. 37, 59, and 76. tho' cited on the other: fide be- 
low, is a/full Authority; tis a noted Caſe, the ancienteſt Caſe in 
our Law'concerning Commendams : The Caſe in fhort is thus ; 
The Kirig brings a (2ware Impedit, and makes his Title by the Cre- 
ation of the Incambent to be a Biſhop. There was ſome Debate 
-on the Declaration 3/ biit' the Defendants. plead , that the Kivg 
gfanted the oralties/to the new Biſhop, before the Living be- 
came vacant: - Then the King waives that Declaration,and betakes 
himſelf t6 another Tidle, and Declares on the Statute of Provifors, 
becauſe the Pope had uſurped a Power which that Statute denied 
hin; 'and there's no Judgment in the Caſe upon the firſt point ; 
bur tis moſt clear; that the King's Counſel in that Caſe were of 
Opinion againſt this Prerogative, becauſe they did not ſtand to 
that Tifle; but amended their Declaration, and took to ano- 
ther,o02 -n0111 21 TRANG 3 
- This/Point was direQHly to have been judged in the Caſe,if they 
had thought fit toabide by it : So that 'tis plain that they took 
the Plea to be good,if the Temporalties were in the King's hands, 
then' the wy was to preſent ; 1f not, that he had no ſuch Prero- 
gative.''''And this is a great'Authority, that the King had no ſuch 
" rogative ; becauſe ' he waives that Title and goes to ano- 
er, h 
's Edw. 2. Maywerd 148. Hugh de Courtney brings 2 Buare - Im- 
[pedit againſt Thomas de Hutwet tor the Charch of Bingham, and (ets 
forth' that Iſabel de Force, Counteſs of Avzrerle, preſented fach . a 
one; 'upon' the. Livings becoming void by Ceſfion; viz. by the In- 
*cumbents being made a Biſhop ; but never a word of the King's 
ers, all the Caſe, or any ſach'Prerogative as is now contend- 
ed for. 
- And it'Owes's Rep. 144. Walmeſly cites a Preſident which be 
had ſeett ini Edward the Second's hte, adjudged that the King 
had no ſach Prerogative ; and all that was faid for it was eight 
or nine” Prefidents' in Tradition or Hiſtory of a Patron, 
_ a 'out of his Right; but not one Law- 
r it. 


k | Coke 


verſus Attorney General pro Dow Reg", 8&c. 169 - 

Coke 4 Inf. 356, 357. who wrote and publiſhed much, he ne- 
ver mentions this Prerogative, but ſays that the Law is otherwiſe; 
for upon his Obſervation on a Record of 24 Edw. 3. Rt.25. coran 
Rege, Cornub”. Bi 

Ad mittitur Epiſcopws Exon' pro fine 200 merc' pro contemptu i nom 
admittendo preſentatum Regis { Eccleflam de | owe". pro quo 
contempt” omnia temporalia Seiſita fuernnt in manus Regis, & tunt 
temeporis ante finem fa vacavit Archidiaconat' Cornubiz ratione 
quod Incumbens Elefius fuit in Archiepiſcopum Dablin' i» Hibernia, 
( Temporalibus Epiſcopi Exon' ad tunc in manibus Regis exiſtent ) per 

uod Dominus Rex reeuperavit verſus Epiſcopum diff Archidiaconat'. 
Upon this Record he makes two Concluftons ; 

I. Tho' lrelard be a diſtin& Kingdom, yet 'tis govetned by the 
ſame Law as Exglend in theſe Matters. 

2. That when the Arch-Deacon was by the King preferred to 
an Archbiſhoprick, he had the Preſentationto the Arch-deaconry 
in reſpect of the Temporalties of the Biſhop of Exeter, Patron of 
the Arch-deaconry, and not by any Prerogative. 

Here 'tis obſervable, That my Lord Coke took it that the Patro- 
nage, by reaſon of the Temporalties, gave to the King this Right, 
and not the Prerogative. 

Then his next Paragraph is ſtronger, If a Bifhop in Exgland be 
made.a Cardinal, the Biſhoprick becomes void, and the King ſhall 
name his Succeſſor, becauſe the Biſhoprick is of- his Patronage. 
All which implies, That if 'twere not of his Patronage, 'twould 
be otherwiſe, elſe why is that reaſon added. 


Obj. But then ſay they, The Pope's Uſurpation prevailed in 
all thoſe times, and the Pope had it'when Proviſions were in uſe. 
Rut that can be no Argument to give the Crown a ptr 11 
for the Pope was a Tyrant over the Engliſh Chureh, and” by the 
ſame Reaſon the King may claim to be above:all Laws, becauſe 
ſome Judges ſaid as Hank did in Hey. 4. = Papa poteit ommnia ; 
at that rate no Aﬀof Parliament ſhall bind the King, becauſe the 
Pope thought himſelf bound by no Law of ours. 

fides, There were ſeveral of our Exgliſh+ Monarchs and Exg- 
; Parliaments, that boldly withſtood theſe Uſurpations z- and 
there- were divers Intervals of Liberty and Freedom from that Ro- 
wiſh Yoke, and we never read of any Exerciſe of this Preroga- 
tive in thoſe Intervals. | 

Tis queſtioned-in-41 Eliz. and in Owen's Rep. 'tis ſaid that the 
Pope's praCtiſe was no Authority to warrant a —_ _— for 
they uſed to do ſtrange things,and the Clergy then made his Will 
a Law; and our Exglih Lawyers have always complained of 


it. | 
O0hj. There's no ancient Books 'that mention Title by Lapſe. 
But 'twas anſwered, That in Caudries Caſe, "tis fetch'd from the 
Reign of Edw; 3. and that is no very late Reigh, and Lapſeis ſo 
ancient, as it appears by the cloſe, Re/ 21 Hen.3.in x. 12. the 
Deg and Chapter pretended to it _— Vacancy of a See tipon 
an 


E 


Henxy Lord Bip of Londonge. 
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an.Adyowſon. of the —_— own; but it appears thereby :a Writ 
nn e, that no pynoyt 5 ſemeiFre accrned onthe 
ſhews that 'twas the Subjetts, Pry: 2.487. : 
—_ ri 8 Hen. 3. num. 4. Dorſo,Prynne 2 Vol:385.itappears. 
the Archbilbop af -Zp+k wasto preſent / altre tempus jex.\nenſin: 
uageri contigerint, and 1 Inf. 2 1ni. and all the B Books are tull of 
itw.and, Defter aud: Studevt; which: is no new. Book, «treats of it 
cape$H» Befides, that and this are different Caſes 5 there is'a- ne- 
ceflity Of i ſuch a Law for the Service of the'Charch 5. the King is 
by the iexion-mtruſted with the Supreme Care-of \bis Peo- 
ple,. both for Religionand Property ; and-it a Patron will not 
do it in - cv pune, tis realonable he ſhould loſe it, and the 


But to = that a wilar Caſe, they flioukd. ſhew that theſe 
Pretogatives were of equal duration ; ;. and that': there's. ag much 
reafon for-the oneasfor the other. but becauſe the King hath'pre- 
ferred the Patron's Friend, therefore the King ſhall have it, that 
cannot hold upon a'#aties quoties:; when the Friend is:dead , and 
theeedr four. more of the King's preſenting, for by this means the 
Pamgni giey gerer.prefent to his Church, {4 | 

2- The next Query was, Whethef this Commendam for above 
the fx Menths, witifi power to'take -the Profits: to his own-uſe, 
gs fiul6l hog of Nis turn, or otherwiſe prevenc the Operati- 

gfichePrevbguius on it; by this he was a plenary Incumbent 
afons Ganſporationctindibe hadthe Profits to: His own uſe * He was 
not meerly the Ordinaty's Deputy to'fupply/the Cure during (hx 
Months, . but hath 1 it in his own right , and this with the "Wings 
CONQUTeNCE. O49 1 J © 236 121.3 vel 
-ThaiDeccogatiih -covid only riviork upon 4% raters by Pro- 
thatwoupon = 24am ; this becomes void a the 
expjr $j0h.of tlourda limited. 0 inayld | 
Ji» be confideved,) That: this is none of theioald: Pies | 
Khir ney 49 dprap _— Competition areto be preferred efore 
the;Sabjedi Prerogative not to be fayburably mterpre- 
ted, but fit Jangofbr * twas--anly taken up as'a Papal Right , 
and {o}'tis plainrwdin's\folr: 4bridg. 358, 359% As ſuch a Papal 
Right; 4t agar be/interproted:/ivicto Fare; ' even by the Pope's. 
— & Patron's ordinary Right; and fo *tis' 2ati+' 
the tited: ares and-others to this purpole : 
Perknps the Fope's Right was not ſo much allowed here} as to' 
rathe ati Cider rang: «wthisiPome ;. for Drand Student! e4p.36. 


O13 7c that tha Nope's @oliarion of Benefices' varantin wi ir: 
Ontiay 1s! tolby-within' ther'$tatute conorriting Fronians! 
iS! 238i > evils ot ld anoyws.! 


This Prerogative hath been conſtrued frricto Jare here: | 
Eu mkwhteLord(@hicftJuſtice Fayghar Keports, 
CIGIONS the 'Proinotian of an (Incumbent roche Bi- 
ſhoprigh of Oxford xarkd wii by: roy retgined his | 
til cleafh) would :heveprefentedto- ng; whegjt fell:voldiby- 
bo I—— the Biſhop's Deatty; cit ry arectolyedqher tlic Kige's 
Pre- 


m—_ 


—  dccurney General 


Prerogi ative was hot” 


Was nouje,, It ath, 
= ON 1518 Ola By 5 oy FETY the 
promated Incumbent. was diſpenſe with to retain for a term of 
Y within. hl: term he refigned'; and there, upon the A- * 
wekdgpe, the Prerogatiye Was not adtvirted to take place, becauſe 
the Avoidance was dy: the Reſignation, __ not by the Promo- 

rion. 
Now it this Prerog tive s to be interptete ed tted ſtricto Jure, it will 
lace” is this Caſe, "where the Incumbent promoted is 


md with't (9) retain fe for” A term of. ime, which | iS elapſed : 


e King's Prerogative WHY have a very Natural Conſtrudtion, 
v admitting his.Title to $0 prelent, to all (uch -Avoidances, as com- 
mence immediately from and by the promotion. 

This is the Avoidance which the Law:intends, and. which the 
Law would always cauſe (if not hindred to þ open y Diſpenſa- 
tion.) and this Arodence i$ that thereh, Peeropat tive 
muſt moſt principally re ſped, and only 7 bl tf; it be to >be rict- 
ly-taken;, infomuch that wete it i ek tole power of the Arch- 

to grant this Dilpenſ Fork it feems the King's Title would 
dearly be ſet afide by it : much more thetefore ſhould it be ſo, 
when wharf e Law defigns, is reverted, the Ad of the King 
himſelf: F 5 he Lord anghen (ith; That the King's Concur- 


rence:to. the. D; on is of pro gra nity yt, ps plain that 


the Kirig may force the Arch 
h e « ins t be alrea- 
ay: 'rnade in the Caſe cited ajiou 4 Ws 


': "Now this Interpretation of the 
6n'of the. Io cumbent 


diſpenſed with, for, (as it is there intima ed) if thi: Kicg 's Title 
was not (i uppoſed to be gote by the” defeating. of the pneiare 
Aoances 'which the Ts t rage Che King would not 
xerinit. | It would be\very ſtrange that" ir ſhould be cluded by 
the Refignation' of the inckttbene. is which the King was no 
Party; for if the King had a Precogntyy to preſent to. this new, 
this deferred, this adjourried Avoidance, it would be. more rea- 
ſonable'to allow it to be haſtened, then defeated by ſuch a Reſig- 
natian. before the time. © 

This Prerogative ought'to admit ſuch a, Reſtrition from the 
reaſon of the thing, and from! the conſideration of the Inconve- 
niencies which may otherwiſe follow.,” 

/'To the'Subje&.. A Patron might be content to let the King 
Shaoge a lingle, Life, *and' pit in a" Clerk An'the place of one 
removed, mich, rather therſt t the Living ſhonld be held on by 
one in Commendaw, that from thenceforth/would be ſure to leave 
it,and be abſent” for a better Reſidence in 2 Ptace;; yet they may, 
as they have reaſon , think it too hard;,xbar the King ſbould,, 
#$it were, let a Leafe 6f it firlt, and afterwards put in his Clerk 
for -Life ; and"tho' the King dorh/'Ecttend here bot for a 
ſivall rjue, yet he may for ao "He : my perhaps.as the Ivy 


enelaci ? 


CR Phe tot in hot ol er 
ther z fo'2$ the Patron tt FOIeS fr of wait; $ 
was fitſt Thtended,” bur. BPO DN ife in th 
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TY en ZE Fo: W1uk to the next Na pu. 
G rs dfatic reaſon,1 ok mult be taken fo againlt 
| nce , and conſequently 


'be faid ee thoſe med pr: as.promotive of 
p uralities, yo tending to the: ruine of the Church, and this out 
"our qwt | Laws -Books. z but i it- is not material. at preſent ;; 'tis 
<#: oh to be obſerved, that. this is, got. a (91108 as for - 
Months, during t the.time that the Patron.may forbear to prefents 

eflon continge ned $0, Is only. commendatorins under: the | 


Fiſhor 0, vOyvide, for the Church, as. tis his Dat 'W; take cars.of 
ie con, 5 fs g h 
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p le, e. Female yetthis iS Cate not 
RT { appear af, . Attorney's own ſhewing 
kat His ns upon the ig behalf : He kach ſet it forth to 
be 


' 
next / 
: $A 


Yet Sow) | 


= 


—verſu Aennep Genre yes Dons ep 


OB. 


be a Pariſa newly created by;AG of Parlianwenic , a thing hot in 
eſe before. Tt appear#'by "the Declararion whit that' AQ is; ir 
maſt be caken/a87tisi here fe forts; To this Declaration the Bi- 


fiop hdth\demarred.; Now if by that Declaration it appeats that 
the Biſhop,” arid-not the King, is rightfully: incituled to preſent 
upon-this Avoidance, the Judgment will afid muſt be according- 
ty tot chef Defendants. | 
»/Mts. boy ory by his\'Coune; doth agree an Avgidarice with- 
mochis/Adt of Parliament, by! the Promotion of Dr. Tennifor ; 
and1Mr. Attoryey” doth likewiſe admit and-agree, That the King 
sdot- Patron of -this- Benefite called; $6, Femess; he doth 2+ 
gree:| too;- Thabiithe "King? Hath no ' Right given t& Have atry 
Turmor Preltntment by "this A 4 fbr- het faith, *cis' to be 
the Biſhop of Loxdon and the Lord Fermyi 5 le doth alfo ad* 
mit by this Declaration, That Dr. Texniſox was never preſented 
tothis Living; thet he carne trot” into X'by Virtue of any Pre- 
arcion- ff og partietflat' Patrons] rwy;'That - he did riot 
comevinto it by any fort of Preſentation: Whatever 3 thy, he yet 
doth: funitier agree, That (this Pariſh-Chntth'was never preſents 
e&'td by anyiPerſon at-atli9q 1 Ut . 
But heinfiſt9'ipory it, That(fols it 19 void, the King hath a 
Right co-pteſe&& to! it; by. force of 'his' Prerogative tpon-(His 
Avoidance { #6 +he AQ: faith; That the Bifhop {halt preſent 


afrox the Dr. 'Feukiſon; 'ot thendxt Aveiddnce: 
''The Quiedy'ls, whether the King's Prigtiphtree carl 'operate up- 
or: uhyjs of this” Befiefice/ riith Mled, and'thas avoided, 


againſt the expreſs Words of an Act of Parliament. It wilt be 
nedeſſaryi res repeat (the: Words of the Mb; and thiey are to this 
Effect, That” all that Preein@vk Diſtriktef Gtound; within the 
Bounds 4nd 'Linnits there \mehtioned; frobi chenceforth, fhonld 
be's'Parifly of it felf, by: the Namie of (he/Parily of Sr. Fawer's, 

ithir the 'L'\berties' of Weſtrlyfter i'kn# # Church therenport 

{lt,-is dedicated by the 'Att,-t6 Dilivie Service, and that there 
ſhodld be a Reftvy to have? he-Cate'of S&uls inhabiting there ; 
and'then- after a full: nendation Of the- Merits and Services 
of Dr, Texniſow in that Placey the *now Reverend the Biſhop of 
Ei4olu': Tt doth” Enadt and Ordain hith to be the firſt Reftor 
of the ſame z/-and that the''faid Doftot'-and his Sticceffors, Re- 
@ors\of tHe» (4d 'Patifh,-thould be ificetporated, and have a 
perpetnil 'Cafjacity and Sticceflion. by che Name of the Reftot 
6f the (aid PrifdChurdhy and by Vittie of that A&, ſhould 
bs enthled byothe Nate af oreſbid,” to: Tuc'and be fired, to plead 
Ad be-mipladed, mil 'Cofrts ard Phoes within this King- 
dorm, and Fowf&haeve Cipacity to hofd and enjoy, 'purchaſe 
and acquire Tafds Tenertithts, and Hereditaments, to! Him and 
then, Refors- thereof;- for''eVer;, over-/and above what is given 
an ferred by that AT," to/aby Value not exceeding 200l. per 
Annum. A. 73 **£7 OJ 9 !'7c, 101 10: « 
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time. being, nd his Succeſrs, and ne Ts Lords NE 


and, his Heirs for ever. [21 3 *ITh 73; SMILING 
"Then it Enads, That the frſt Re or, afrcet ſock Dechaſoing 


Vacancy, ſhall be preſented or collated by the 'Biſhop of Lon- 
don tor the [time | 43:-and'the nextito - facteed- him, ſhall;be 
prone by the:Logd-: and his Heirs,,avd the :twd:nexe 
ncceeding tarns- oye Biſhop -and.. his\Sttoceſſors, andthe/next 
turn. ,to. the Lord” Jermyn and-his-:Heirs;';and thenuthe;olike 
Succeilion of two turns. for one to.theBiſhop- and: his Sutceſſiony 
and of one. turn to- the, Lord Jour and: Hig: ;Heirs, for-qvet 
after. | This 1 1S- the At. 3 i151 ts; Whh-1 qc L174 $0203 


" "Now. tis. to. be conlidexed, That this Lawidoth bind theKing, 
and would: bind himin;point. of: Intereſt,” if he had been Patron 
: Mart in Right, of his 'Crown.;. and. if a Right or: In- 
of the-Crown; ſhall be: boupd;.by an Act of Parliament; 4 
6s Ba ſhall be' in no better plight. | It- cannot--be aid, 
That . he,, ſhall not be- obliged -by:;:it, _n_ pot! named 3, for 
tho... an .where. he i 1$; NOT > named,” he. is, bound- _— 
tirudes, of Statutes, -according/to- the 5; Repu 208 LAS 
He is News pox all Ads generally. + qr T5 
vent a Decay,of Religion and fo he is bound TERS W 


are for further. Reli a give,a- mc ſpcedy 


It i ge 'Objedtion, . this Law, 1s/1n the- hs Zi 3h 
that it, js introduQiveig a-new -Layw::in the very. Subject,: that 
is created: de,;ovo, ; Then before this AQ the King had no Right 
over this and if'hechazth now any over it, a, only, have. 
it, how, 'when, .and as, the Actygives it, not contrary. to it x 

en the. Bj(l p was; Patrgn: of the Place; our. of, ,which the -Pa- 
Tiſh is card; And the ROW claim nq ether Right, than! 
rapes © Of ives him; Bro. 234. Rewitter 49. 'tis ſoagreed x Rep. 
45-00 of ry 46.. if: Lands-be given fo Fee to,one_whe was; 
[enan PE "Tavie. bis Iſſue fballnat..be remitted;. becauſe the 
latter AQq\ takes away; the-force of-the.Statute de.donis.. ., ... 

- Suppoſe; he had: been-Enatted,;to be Patron of, 4 dings of 
which he, had'a former Right, there could: be no -Remitter, be- 
ee as ro- particulars-:the: AG. is, key. Judgment, and eſto 


"Then i it 
tion . afrer, the! 


Parties to'claim- any.thing otherwiſe. than according to. . t 
Aﬀ; nd:: ef Retnicter 3s ja. Title favoured in the, Law,- then. if 
he' have. * hl pate by force of this. New A&, 'and. another Per- 
ſon. ſhould i6.pr Nene in; his;turn, ſo given, 'twould be an Injury, 
F: a Subjett Lit, | and conſequently.,the \King. cannot do;itz, 

for the Prerogative which this -A&, giyes; or which the Cour 
mon Law gives, is not yet come to take place. WIINTT 


+ | TI ho' 
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foreſee? 5 ir AW of PitHatnent, jwidlels (ved. | 
pans nt AS" of ParHament” Iii Force bif6te this, © v#z/ 
Ring! Miailpreſenr';'! yet aticrher" Statite- 'EnaShg 
(newbgmhem 4M "Mtoufiſtenr' 2” will carry 1# Negative ; 
and if d2H(CHBUWP i former A, | there's"almoft as - 'nmch 
Reaſon fOr'> Prer@gative It muſt be agreed;” Theta Man itiay 
preſcribe or alledge a Cuſtom againſt- an” Att 'of* Parliarfi6nr, 
when his Preſcription - gofom is ſaved or preſerved b that 
of” A; Bi ly a Mari-canfigt'p re ' Of '1 ledge 
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aCift oaiiſiſt- afy you s Parliament; TS thatter* 
Redor89 hit the hipheft and greateſt Record! whit — 
of in the D442 11:3 x5. (1165 ENL 


"ery the Law- pa ble- aninAly,; aha 
AQ"coties - us — oh 
equal 'Pbrt KH £4 Feaſts! foriche firſt Tear, whis' wi 
"Tn Fon 124 
; 6r Statute; is'no Repuabor Revoed- 
- Pun gives a new Eſtate Aiﬀerent fronPthe 
26v17 +: . L 
© lg ts le hojdy'even' in'Cafe ofthe King 4 in the Ak 
ae he 's'' Cafe,” 2 Re. "£6: and? : to Hf Hob: 
fip. 1 $2 © Stat of "Eds. 6. dndvobjeted!” That the latter 
was in” (EDI yer held; b 4-aky _y the latter, 'b6- 
| Ka ery ſt bei Peg Night in a, 4 
Words That by 
=> oy be-in him by force"vf that! laft 
{1 - warrant [theſe Differences; becauſe if 


"iu Mics 
ſhall” 'be (paid ' 19,"by even Af 
is the!!! TIVST CLAW 's 
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* #1 Hae © Repray Se kind nw Caſe.” 
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ir o- 1h: 1l (6 ry . $91 ob: 
Then! iba ey 1 win the whoſe; 'tis a new / Pariſh, "_ 
new Advowſon ny truth "tis no Advowſon” till the "Avois 


dance 5 riay;" by the words of the AG (if any diffetetice can bein 
an inſtait, between, at and after, 'a3'our Law in ſeveral Caſes at-, 
lows it, 4s per #norters & poit mortem, Deviſe by Jointenant;eþe:'Þ 
there's no Patronage fixed, 'tis no Advoiſoi! until after the A- 
voidance 3 for fo are the words ; after the Avoidance , the rang 
vowſon 


176 
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Vowioa, Parronage, and Preſentation ſhall, be veſted , fares weftir 
; (6 cope Land oh: Domino Jermpn, i  ibiapedLo end 
Bl ghd p woke repaint a is notat all ; unleſs it be, - 


ni/Gev,or in abeyexce;but 


neceſlity ſake we ſay. mu 
, before 'tis created 


an A- 
rk was pro- 
meat and reſpures £2] 08 hore i900. age ery Avoidance ' 
' PP. 13J- £15. V mmediate Y, Ml 'to e poſſeſton 
hereafter, as.4; Reyerfion granted cum acriderit , according to 
3 Gr0,323.40d, i-Sexnd.147. But that's not-this Caſe ; for there is 
a preſent Grant 5 here the words are, After the, Avoidance ſhell be 
veſted, - and not before ; and being.a new. thing\it may be,ſp ; as a 
Rent-charge de:ovq may be granted to- take. ffe&t defiturs, but 
canaot be ſo'of an old Rent. 3 aataile wes. wt 


— 
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2. Dr. Texpiſon comes not. in by the Patron's Preſentatipn,but by 
Donation ofthe Parliament ;: and there is gat any: Prefdent for 
a. Prerogative to preſent to a Donative wpan-a Promotion: The 
King cannot preſent to that, which the Patrqn. coyld not have 
opchnced to #+:and 'the Patron could inot preſent; to'a Dona- 
tive ,, quatenw &'Donative; and for, the King to, preſent to a 
Donative,- is to /injure-the; Patron; for 'tig. to: make. that Pre- 
ſentative , which was never intended by.the Patron to, be-o : 
And,yet in Caſe of a Donative with, Cure. of Souls (as it may 


e-of 2 Parochbial Church; tho', exempt from. Ordinary's Juriſdi- 
Con , according to. Telyertgr 61.' 2 Rel. Abridg,: 341+) the 
Ordinary may compel the Patron to Collate ſome body , as was 
held in Caſe of the Re&ory Parochial, Donative of St, Burjqr's 
in. Cornwall ;; and..the Tower of London yis with Curg of, Souls , 
1-Cro. 330.2 Rell: Abridg. 331-1 Inſt. 144. The fame . will be 
void by a Promotion of the Jncumbent ;, for 'tis| not meerly the 
change of infeniour into. Superiour that makes the Aygidange 5 for 
then'an Incumbent, - made Biſhop of another Digcels,' or. in Ire- 
lad, would not avoid the Benefice 3 hut, tis the Doubleneſs of 
the Charge, contrary to tbe Council of, Lateraz,, which hath been 
received here. '\ This is more different from the led Notion 
and Reaſon of, this Prerogative,. then that ,Caſe, of a Comman 
Donative: for.in. Caſe of - a Donative, [there's -an Incumbent af 
the Patron's own /preferring,, who. is further promoted \by the 
King, and ſtill in being, and the ſame Patron claiming a Right 
to fill the fame : Here 'tis an Incumbency by Gift of the King, 
Lords and Commons. | And then, if it. be ; conſidered: whet © this 
new; Prerogative, is,for ſoit muſt be termed, fince there's no foot- 
s for it in the old times, and the Statute of : Prerogativa Regis 
(which enumerates moſt of them, and: is rather. @ ColleCtion of 
old Prerogatives then a new Statute) mentions it not 4 'tis a Pre- 
rogative to preſent upon the. Promotion of the Patron's Preſentee, 
of, Incumbent preſented inhis Right ; here is no ſach thing ; 'tis 


AS 


X "gy ———_ 
verſus Attorney, Generalpro Dom Reg ec. 177 
25 their Books ſay, when the Patron's Preſentee is advanced to a 
youes Dignity in the Church; and the pretended. Reaſon given 
it to avoid theObjeQion , That no Prerogative is inju- 
rious, or ro import a Wrong dane to the Subjet, is this, That 
here's no Injury tothe Patron, but a Kindneſs to his Friend; be- 
cauſe the Perſon which ct De and - is Eq —nocey- and 
further preferred to an higher Degree of Honour and State in the 
Church ; all this fails here ; ſo that there doth not ſeem to be the 
ſame Colour, why the King ſhould have it im this Caſe. | 
It is a good Argument, according to Mr, Lit#letor, That becauſe 
no ſuch ever was before, that therefore of tight it ought not to 
be : And if no Prattife hath been to warrant-it, #1 Caſe of a Gift 
by A@ of Parliament, there's no reaſon it ſhould be allowed in 
this Caſe ; for a Prerogative never uſed, can never be with Pro- 
priety called a Prerogative;z much Jeſs reaſon have they far it, if 
they have no Pradtiſe or Preſidents to warrant their Claim in cafe 
of any Donative. | of 11 Ko ties Fs 1h 
 Prizea facie this Patron hath the right ; to evade that right bf his 
Mr, Attorney og to a Prerogative 3 they it being bf com- 
mon rightwith him, they ought to dempnſtrate that there is ſuch 
2 Prerogative to controul that right in this particulat Caſe,and the 
$ 


Arguments, brought for it t to be clear, convincing, and un- 
doubted : Now becauſe tmp Patron's Preſemee '& preferred 
by being conſecrated a Biſhop, the King ſha]1 preſent, that there- 
Fore where the Partiament's Preſentee is preferred,the Patron ſhall 
loſe the benefitiof | his Preſentation, is 4 ##x ſequitar, becauſe the 
Caſes are not the fame ; for the (| Recompence or Conk- 
deration irvthe one, holds-notif the other ; This is pot the Caſe 
of 2 Prerogative incident tothe Crown, from the” Neceſſity of 
Government, nor is it a Prexagative which reſpets the Continu- 
ance or Improvement of the Revenue, ſo as for the benefit of the 
Kingdom, -an Extent br Enlatgement| of it: beyand former Pra- 
tide, may 'ſecm abſolutely needful z and therefore the common 
_—_— of linendmein and Preſumption; are no more of their 

we then Upon this ; nay; '©9 rather otherwile, becauſe that com» 
- Itis no-Objeftion to ſay, That there. never was -fuch a Pro+ 
motion or Avoidance before z whether there were, 'of pot, is not 
material ;: but'that rathet turtis upan them, for that Eyinges be- 
yond difpute; that there neyer was fiich' 8 Prerogative preſentati- 
on-in Fat 2s they now contend for s Aigrarert 4 favili is the 
weakeſt, but they have no Caſelike this 5 nay; they have no O- 
pinion in the Books declaring: on thezr' ſide's ney, the Book De- 


finition of this Prerogative, | 48 was ſaid before; is aply; to aq 
to a Benefice, vacane by protnotion , that was —_ y- pre- 
ſentable ; here the _ Gags is nd; apd 81] that ay 
can pretend to, is when a Man is -dignttied- by pre mn; 
came in by Preſentation or Collation ,'ard-not eter 5 
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"Henry Lud Bibop of London,&e. 


- "Tt 1 riot at preſent proper to argue-when this Prerogative thall 
begin or ei dee Ga this Church, or if ever ; twill be. time 
enough'to diſpute that, when ariother Occaſionoffers it ſelf, when 
[the Doftor, or any of His Succefſors, happens to be preferred to 
the ſame ſtate, as his Predeceflor is. It ſuffices to maintain that 
this turn belongs to the Biſhop of Londor. F 
*/ This is not ari Advowſon created, as others uſually are, . Firſt, 
As was obſerved before, no Advowſon is fixed, or veſted, or crea- 
ted, but i»'faturo , the ſame Perſon is-made a Pluraliſt by Act 
of Parliament, tho' the-AR it ſelf ſays the Pariſh was too great 
for one Cure. : | 
Then 'twas obſerved, That this is not - a Patronage . turn ; it 
tmuſt be admitted that this A& veſts the Fee-ſimple. of .this. Ad- 
 vowſon in*the Lord Fermyn and the Biſhop of. Londor, and (in 
their reſpe@ive Heirs and: Snccefſors by turns, viz. to the. Lord 
*Fernyn one,- and to the Biſhop two ſucceſſively.z:and ſo the Suc- 
ceſſion is enatted to be for ever ; now this 1s not :one of thoſe 
' Patronage ſucceſſive turns, but it is a particular Preſentation which 
is given to the Biſhop of London by expreſs Limitation, and the 
ipenning'is different. '''The firſt, about which the. preſent Con- 
teſt is, 'is tobe by the Biſhop of Lowdox tor the time being ;; then 
the ſucceſſive Preſentations of one and two, are t@ be, one by the 
Lord and his Heirs, and'the two by the Biſhop andchis Succeflors ; 
fo that there is no words in! the firſt that looks like the: Gift of an 
Eſtate,”bar *tis' only one «firſt: particalar- Preſentation , givento 
the Biſhop more then ordinary : It is not one' oEhis:torns, which 
he is to have as Patron,” by two to one: But firſt hes. to.preſere 
:one, before ever it comes into the forth'and mannerof turns:pre- 
ſcribed by-this A&;" in' perpetual Succeflion : For-ifiatherwiſe; the 
Patronagewould be to the” Biſhop three turns in :four, to one-of 
the Lord Fermyns. © 2 © { 57. 11tl. 46 $1 
--* As to their Objeftion; "That a+ Patronage ' newly::created fhafl 
be in the fdme*-plight,'”and -under' the fame Rules and Circam- 
Rances and Incumbrances' as another;/:that Objection, can never 
take place; before. it-becomes a Patronage, : which this was ndt c 
And 2. with a ſtronger reaſon, it can never take- place, -till-it 
hath been-ipreſented mito : F Te: can never take pkoe; where a 
particularPreſentation isat firſt given by m_ words;.) ':0[10075 
- The wordscare,''The firf# ReFor ſhall be:Collated:by ghe- Biſhop far 
the Ht Veg, "und then the Succeſſion 3-and it is: always to,berre- 
membred" that” tis'an A of: Parliament.” Now ſuppaſe the ; Aﬀt 
had ſaid" that the 'Patronage,' after an Avoidance-ſhould be veſt- 
ed-in 4/and'B. but that the firſt Reftor, upon -that{Avoidance, 
ſhould be* preſented by F. S. a third-Perſon;; this con{d never; be 
reckoned'a common ordinary turn; :fnhbjeft to the like Preroga- 
tive a3 Others : The Biſhop here claims hot this particular Preſenta- 
tior-in Tight'of his Patronage, whereby he is to haye two turns to 
one.; butbyexpreſs Gift of. the Parliament. wtÞ 77 £5.28 
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Sarely the King's Aﬀent as Supream or General Patron, is as 
much implied in this A&, as it would have been, had he been a 
particular Patron of the Church ot that Pariſh, gut of which 
the-new one JS taken : Here the King hunfelf gives the firſt Pre- 


ſentation to the Biſbop of .Loxdor ; 
all together, the whole Kingdom are Dox 
firſt Preſentation to my. Lotd of Lazdor. 
- Suppoſe ſuch a Right as ,this is, were,in a Subjeft, and he 
- #rere able to preſcribe,for it, -he muſt then have ſe forth, that 
time out of migd, whergſgever any incumbent of anathers Pre- 
Japtation was, preferr'd by him.tp another Living, that he ſhould 
ave .the Preſentation ee vice ;, this is, the moſt that. could be 
made of it. \Would-any Man fay, ;That. this .Caſe would fall 
under that Preſcription, or.the. reaſon qtit.., Now tho\ a Prero- 
ative; be ;part of the Common ,Law,.and. not like a/Preſcrip- 
fon. yet eyery Precogatiye hath jes Boyndaries and its Limics, 
*and a Reaſon for it too ;.ar elſe [tis ,no;Prerogatiye,., that our 
Law + nyo 6 IT | | % | 
Beſides, there's good Reaſon. iri Fact, far this Proyifien, of the 
"firſt Preſentation, - ; the, At takes; i NE Ne Path of 


e . þ- 3% 
St Martyn: 3gut of which, this Paril 1s ken, and ;the, Bilbop 
(#) 


"of. Langar was. FA on, thy Ana at Eere'y oh e In- 
pe 2s of be Dr. * enniſen S. bs e' one being 
formerly in the Tahoe, and in, the; Succetliye , Patxqnage, crea- 
ted. of. this new: Church by this Ac, there's: one; ,qure,m. three 
. given away. from, him. to a third Pexlan,, then. this. Preſentation 
'out of turn is at firſt given to the Puhop, of London, :in Can- 
fideration of the third turn given to the, Lord Jerwgy afterwards. 


Then there's another thing deſerving of notice», in this Caſe, 
and: that's this ; That-one and the. fame ; Perſon, being, incum- 
_ bent, of both Pariſhes, -the,, King. hath,. had the: Effed of | his 
'Prerogative upon the promotion of this very Incumbent, by 
preſenting to that Church, into which he came by Preſentation 
and: Indution, viz. St..Martyns ; but bere -the. Pxerogative can- 
Not operate, becauſe he came into. this. by Nonatjon,, not of the 
- Patron, - but -of the Parliament z, and . conſequently, , as. was ſaid 
.before, of the. King himſelf... | 
.. Beſides, here's no Salvoe . of the. King's .Prerogative, , or other 
(Right ;,,and. to what end, in all private, Adts, for Sale of; Eſtates, 
- paying of Debts, docking of ,Settlergents, and the like z do the 
- King's Council take Care, always to,. iuſert a faving,, if the ſame 
.. be. nor. neceſſary. | Landa £55 
| Here's a, new; Eſtate. given, and that.,to. a particular Perſon, 
_ and in a particular manner z, and.no- Peplon. can; chim a, Right 
to, in, ,or over this,. but as the Parliament hath giyen, itz as for 
Aa 2 inſtance, 


r the King and; People, 
rs. or Grantors of this 


_- 
* 
= 


_——— 
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he ſhall ' Co a wrong fo bis Sub 

-'no'other than' this 'one Preſentation ; he can have no other im 
lieu 'of it; and has'no'Advantage or 'Recompence ahtecedent or 
ſubſequent from this'Prerogative. 


inſtance, in ah | A& where two Churches aſe abited, as ro 


the Rebuilding of the City of. Londox, 'the firſt Peſentari s 
ordered to be by the Patron of the Living, of the greateſt Va- 
lue in the King's Books. The King is Patron of. the, Living” of 
the lefſer Value, as he is of ſevetal of them in [ndoy, he ſhall not 
have his Common Prerogative of the firſt Preſehration, which 
he hath in| all ”other Caſes, where his Intereſt. is irterſized 
with othets, 4s in Ciſe of Coparceners; and! the' yourigeſt' is in 
Ward, be ſhall preſiat firſt ; tho'*the efdeſt, by the Contmion 
Law, is to have the'firſt eurn, and'the King's Right is in” the 
Place of the youngeſt 3'but yet in caſe ar oi at an AQ bf 
Parliament gives a'new Eſtate, and preivbs 1 Method}* tho' 
in the Affirmative, the' Method limited ſhall þ. 1 ce agaitiſt 
the King's Prerogative'of being 'preferr'd e reaſon is, 
becauſe it is a new new Right which the At gave ring preſent to the 
Church, to 'which the Union was, and conſequently It muſt 
be taken as, 'tis given :; And ſo was it held by .the CGoilians at 
wes es Commons, befote the 'Chancellonr of 'Lovdon, and feve- 
ral ' aſfiſtint Delegates, upon a Caveat there' againſt Inſtitution, 
and orr Advice © Lawyers, "the King's Prelentee kbp. 
and neyer- brought any' Sobe Tmpedit. = 


y Pagtent now is only, as"'to this'one fit nent 
I. 4! no Contradidtion between . the uſe of? the 'Pre ro 


tive ard My being Patron for ever;/but 'tis a'Contrad 


-, Toſay; That he ſhall have a Pritogative. here, is to ay, That 


to fay; the King and T ſhall both"haye' the fame Preſencaibn” 
ts for the Biſhop can have 


Firſt-Fritits and enths are not 'demandable koi this Pariſh, 
ooeanle no ſaving of them in the ACt to the King ;. upon. paſ- 
fing the "AQ, *tis k khown, That in' the Commons' Houſe the 
frine was Ppreſyd $0 þe þe inſerted, but denied, and. the Clanſe re- 
jected ; ef. ſame aa was ntade in this Houſe, ' but to' no 


purpoſe. 


In other Ads for the Erc&ting.of new Pariſhes, there is ge- 
nerally/ ſuch'a ſaving,” as for St. Ann's, and St, John's of F 
ping, and the AC for uniting of Pariſhes, upon Rebuilding 4 
City, hath a Clauſe of aying to this Effect : All which ſhews, 
That Tuch-a ſaving is Deyn ary, cho' the Firſt-Fraits and Tenths 
hey br! formerly enjoyed e Popes, might have been pretend- 

Conſtruttion . of Seeg to be a Profit annexed to the 
Crown by Stat. of 16 Her. 8. cap. 1. all Paymetits to the Po 
having been Frolibiced by. 25 Her. 8. cap. 21. and all Profits 
and Comtn joyed by the rs thereby annexed: to the 
Crown. Yet! wn, that' AQ nor that other m the ſame Year 
Ry" the Firſt-Frifits and Tenths of all Eccleſiaſtical Li- 


vings 


D— 


_ verſus Arcotney General pro Dan Reg", SEC: 181 - 


vings that then, . or thereafter ſhould belong from any Parfonage-- 


or, Vicarage - were, granted to the Crown) were ever intended 
to;reach this Pariſh of St. Fames's, it being 2 new Creation by 
AR of. Parliament.; and becauſe in the AR no Firſt-Fritits of 
Tenths are given or ſaved; and there's as much Reaſon to at- 
gue-in_ that cale, for an implied ſaving, as there is for this 
Prerogative,  _. | 

Suppoſe, it ſhoaid- be admitted, That a preſentable Benefice 
created. by Act of Parliament, ſhould be ſubje& to the ſame 
Rules as others ,are;, yet that will not reach this, becauſe not 
like other Benefices til] once preſented to; 'tis a peculiar fingu- 
lar: Caſe,. by 2: Roll. abr. 342. and 1 I»ft. 344. It a Patron pre- 
ſent, to a. Donative, it. becomes preſentative ever after; which 
ſheivs, That 'cis the Preſentation which makes it preſentative 
in its Nature, now here 'tis plainly a Donative till once pre- 
ſented to. 


Then it was ſaid, That if. is not heedful to en age itt the 
Ditpute, whether this Prerogative ſhall prevail againſ the Gran- 
tee.of the next Avoidance, according to Woodley's Caſe, 2 Cro. 
-695., or hgh that caſe. be Law, tor that the ſame is plainly 
diſtinguiſhable from our Caſe, for there the Grantee comes in 
1 R place. of, the Grantor, qvoad that Avoidance, and he can 
have no better / or greater. Right, than-his Grantor would have 
-bad,.,jf no, ſuch Grant had been rmade,, . Here ours is a firſt Pre- 
ſentation, granted by A& of Parliament. ,  __ | 

| Snppoſe the, Donors of this Prelentation” to the Biſhop, had 
named a Perſon:i» Efe,. to have ſucceeded tpon the Death or A- 
voidance of /Dr. Ternjſon 3 no Man, will pretend that this Pre- 
Togative ſhould have. prevented him, the reaſon given in the 
Books cited for that Caſe of the Grantee of the next Avoidance, 
is, That the-Patron could not grant . more or otherwiſe, than 
under the Contingency of this Prerogative. Surely they will 
not ſay, That the King, Lords, and Commons, were ſuch fee- 
ble qualified, reſtrained Donors ; then the Parliament being the 
Donors, the Prerogative inſiſted upon, and the expreſs Gitt to 
the Biſhop, are contradiftory and repughant, and cannot both 
be fulfilled. | 


It is no Argument to ſay, That if a Vacancy had been in the 
- $ee, and the,.Temporalties in, the King's hands, ther the King 
muſt have preſented and not the Biſhop, and that would have 
contradicted the . Adt'as much as this ; for that had been the 
fame as if the Biſhop had preſented, himſelf, for the King during 
that time, was in. co dimer. | : "uk % | - 
To ſay, That the Biſhop of Londoz hath 'no mote right by 
the A of Parliament, than a. Grantee of” the next "Avoidance 
hath by the Common Law, this ſurely is no very cloſe reaſon- 


ing, for there is ſome difference between the one and the other: - 


Here the A& of Parliament (which, hath the King's agree 
| ves 
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gives a particular and vg Right, 4 and an A@ of > of Parliament 
may . (as Coke faith) alter, change, anriul, abridge, diminiſh; 
ualifie, enlarge or transfer any Conimon Law ; 'nay, it hath 
go Common Law and the Prerogative too; ' under its Con- 
troul., 
Upon the whole, it was concliided, That by this Judginent, 
A new Prerogative 1 is affirm'd to belong to the Crown, and this 
3s extended to a turn after a Commend, which' may be a pre- 
Wee to_ all the Patrons in Exmgland; 2. It deſtroys and 
kes, uſeleſs the plain and expreſs Words 'and' Meanittg of 
e AR of Parliament, which gives the 'firſt Preſentation to- the 
Biſhop of Londor, ind 3. It confirins thie old Now obtante IDo- 
Arine of. Commendams, which hath always been acknowledged 
fy, be to the prejudice of 'the Charch 3 wherefore it was prayed, 
hat the ſaid Judgment tnight be fevers. 


. On the other (i dei it was argued, That. this Judgment ought to 
be affirmed ; 3: for that, * as Ji the firſt point,  tho' it hath been ſaid 
to bea y andy ounded' upon late Preſidents, yer it hath 


been { 0,0 , that it you not now deſervea Debate z 
twas ONS ER I  Wtches Ga s Caſe, and"up6n Gon deration, 
2 Rolls, nly 43,3 eto 536.” Abe's F ot, Prfba tho' 
, many ancient Aut Porities! Une n lo 0 reſeri 
peun ape Fer is the O pts ve Nee ſk Bikip'or BY for it 
*1 as to the Th Yrefidents Irs por -need'of 'Recourſe to ten, 
; becauſe contigual.U hath been thr i the King Tri "this rrhittrs! a 
ſettled Opinion for an, hpndred years 'i8 fifrdy erigtigh to-declare 


for an, hp 
_the Lawas to. is pa ular :' 6 ffi Eyiderice to prove 
. this Right in In th Gong, there being rio Jiidicial, Opihior agaH(t 
it,, The reaſon for this Prerogatiye, is" becauſe the King,” bythe 
exerciſe of his prerogative'1 in the promotion , ' hath fade the'A- 
. yoidance, and it is but changing 5d Life for' Wmother; and poſ- 


bly the Patron is as near the orig: ariother Petit, Yas 
re. | | 


\_It was agreed that this i none ve the prerogatives mentioned 
in the Statute de Prerogativa Regis 3 "but then 'twas ſaid,' Thafthe 
prerogative to preſent by Lapſe, is not in the Stattite, and yet 

- that is admitted 3, ſo that the omiſſion of it there, can be no ob- 
jetion 3, this is 4, prerogative that follows a Vacancy occaſloned 

| E- the exerciſe of the prerogative, for ſuch it is to'make Biſhops. 

he King firſt meds them by the donation of a Ring and Staff, 
then by a Conge d'Eſlier, the King gave ficence to' chooſe, an&ap- 
proved the perſon choſen; tho' not by abſolute donation; as before. 

By the 25, Hen, 3. the. Crown i 1s reſto red to its ancient Preroga- 
tives, and. there are Letters Miſſive, direting the choice of ſuch a 

. perſon. In Wright's Caſe in 3 Cro.and Moore,then was the firſt time 
F came in Mts nay ; and 1 it was debated and confidered; and'the 

| adm ga deliberation ſettled it with the King. And as to 
the "__ on, that in Dyer 328. "tis faid; That he'and' the oſt 

O 


verſus Attorney General pr Don Re, 8c, 183 


of 'his Brethren thought” otherwiſe'; that point” was nothing to 
the Caſe then in queſtion : But howeyet, 'ris obſervable that the 
Queen preſented Anno 6. and the Patron did not diſpute it, as 
appears in Woodly's Caſe. And in Owen's Rep. 'tis ſaid, that feve- 
ral Preſidents in Henry the Eighth's time were ſearched. Tis true, 
that in 11 Hey. 4. 67. and 21 Edw. 4. 33. the King did not in- 
title himſelf by virtue of his Prerogative, but by reaſon” of the 
Temporalties being in his hands; thoſe Caſes can influence no- 
thing in this matter, becauſe the King's Prerogative conſiſts net iri 
ouſting of himſelf, but of a Stranger ; it is to preſent in the turn 
of another upon ſuch a Vacancy, but not where he is intituled 
himſelf, there he preſents by virtue of his own Intereſt. | 
As'to the Objeftion, That-the Old Books are filent ' about this 
Prerogative ; 'twas anſwer'd, That before the Statute of Proviſors 
25 Eadw. 3. the King was defeated of his Prerogative by reaſon 
of the Pope's Proviſions, and therefore the King could not have 
it; whereas 'tis the Exerciſe of his Prerogative of Promotion, 
that gives him this Prerogative of preſenting upon this Vacancy 
by fuch Promotion ; and therefore that Statute was mide to pre- 
vent all Incroachments z and tho' it was made to that very pur- 
poſe, yet the Clergy being then ſo ſtrongly united to! the Pope's 
Intereſt, -the Kings of Exgland could not uſe that Prerogative , 
and frequent Uſurpations were made upon the Crown,” till the 
Pope's Supremacy was denied. The 41' Edw. 3: 5. ſhews thar 
there were ſuch Uſurpations. 7 Her. 4. cap. 8.-complaint is 
made of them: and 5 Her. 4. num. 95. Cotton. 458, And thus it 
continued till the Statute about the Supremacy 28 'Hez. 8. the 
Kings are to make the Biſhops ; and then conſequently, in- point 
of Law, the right of preſenting was reſtored, | 


** Then *twas urged, That none of the 'old Books do mention 
the King's right to preſent by Lapſe, except in Cawdries Caſe, where 
notice is taken of a Caſe in the time of Ez. 3. but that is not to 
be found. Bro. tit. Preſentment 61. is as much Authority for this 
as that in Cawdries Caſe is, for the Prerogative'to preſent upon 
Lapſe. And this right in queſtion, having been enjoyed ſo long, 
fhould not now have been queſtioned. ages RT's 
 In'5 Edw. 2. Maynard 148, 198. there is one Inſtince of the 
Patron's preſenting again 3 but then'Proviſions were common 
and uſual, Walſrgham 1313. fo that" ſtippoling tlie Patron did 
in thoſe times prefent, the King was not concerned,' becauſe 'twas 
then only the Pope's right, as was thought, and the Pope might 
be ignorant of the matter. And from thence” 'twas argued, that 
the praQiſe of thoſe Titnes canrfot be urged as Arguments in the 
preſent Caſe. | y « AOOELU 


Then 2. it was urged , That the King having this'Pretogative, 
he is not debarred of i by the Diſpenſation- to hold? ,'&.- nor 
by the Act of Parliament, 'nor by the" Kibg's Confirmation 'of it. 
The King by that did transfer"no Right to the Incumbent, _ 

Not, meerly 


134 i "Henry Lord Bijbep of London,ve. 
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meerly did continue him in, and there was no Avoidance, but 
the ſame 1s ſuſpended ; and had the Incumbent died, or reſigned, 
during this tune, the Church had been void by ſuch Death ar Re- 
fignation, and had debarred the King of his Prerogative : The 
Incumbent Kill remains Incumbent for the tune, by force of his 
firſt preſentation, and ſo the Diſpenſation doth prevent the A- 
voidance : He is not in by force of any Title which the Diſpen- 
ſation. gives him, but of his old Title, Joes 91. 167. 
Vaughan 18, | 


' . Z- Then 'twas argued that the Att of Parliament for making 
this new Pariſh did not alter the Caſe. 'Twas faid, that the ma- 
king of this 4 ReQory in this manner , doth make it ſubjett to 
this prerogative; and that it was by no means the intent of the 
A& to debar the prerogative. It is made a Pariſh and ReRory , 
ſuch as others are, ſubjed to the Eccleſiaſtical Laws, as well as a- 
ny other Benefice, under the obligation to Reſidence, and liable 
to the Common Juriſdiction and Cenſure of the Ordinary z -and 
"tis to be made. vacant by the ſame ways and means,as other livings 
are z the words Death, or azy other Avoidance, prove it to be (0: 
Lapſe will, prevail, upon this Reftory ; and that cannot be , but 
becauſe 'tis made a Reftory, and preſentative. It cannot be doubt- 
ed, but that. the next Avoidance might have been granted over 
by the Bop, London, belore any Avoidance was. 
Suppoſe the Biſhop of Londox had died, and this Promotian 
hog happened, ſhould not the King have preſented by reaſon of 
ze Temporalties ; and yet that is as much ont of the Words of 
the AR, as this is? As to its being a Donative, 'twas ſaid, That 
the preſent Refor doth not come in by Donation z and tho" 
tis true, That the King cannot preſent to a Donative upon ſuch 
an occaſion, the reaſon .is, becauſe. the Promotion dath pot 
make a Vacancy of the Domative, jt doth not make a Ceſſion, 
the Parſon i5 not {ubje& to. Cenſures as other Redtors are ; he 
is ſtill jn-by, zeaſon of the Inſtitution of the Founder, fo- that 
nothing can- he. interr'd. from thence}: Suppoſe the Incumbency 
of a Donatgs had. been, immediately turned into a ReQory, 
would not that have ſubjected it to this Prerogative : 'Tis ad- 
mitted, That the promotion of the Recor did- make an Avoid- 
ance z then-was cited Prances Caſe, 8 Rep, Then ſuppoſe it a 
Donative as to Dr. Tezxiſox, at the ſame time that the Church 
becomes. vacant, the Patronage veſts ; and then the King's Pre- 
rogative ſhall take place, cicher coder: Jnſihti, or before : Bur 
here the Right of Pa e did veſt inumediately by the 
AR ; he that is to preſent when «he -ReQtory becomes void, he 
is Patron : 'Tis like a Reverfion granted cam acciderit, there is 
a preſent Intereſt veſted ; and there's no reaſon why it ſhould 
% he "ol my Cale Wt this a of / reg , 
e Stat. of x2 Cer. 2. Jar confirming of Livings, makes the 
then Poſlafors: fall aud perfeft Incumbents, as this doth, were 
not theſe Benefices void, if the Parties were advanced to Biſhop- 
: | ricks, 


verſus Attorney General pro Dom' Reg', 8&&c. 189 
_verſur Attorney General pro Dom Reg", &ec. 18: 


ricks, and upon ſuch promotions, did not the King preſent, 
undoubtedly he did. | 
Then 'twas argued, That 'twas never the Intent of this Act 
ro ouſt the King of this Prerogative ; the firſt Intent was to 
make a Pariſh, and eſtabliſh a ReCtory, that was the true deſign. 
Suppole the ACt had only veſted the Advowſon in my Lord of 
London, and had not menitioned the Lord Fermyn, would not 
this Prerogative have been conſiſtent with the Right of Patron- 
age: As to the pretence that the Biſhop 1s to prelent firſt, . that 
is only to make a Partition; 'tis an. Explatiation, That. they 
ſhould not have it. in common, but by turns. The holdirlg of 
Dr. Tenniſon was reckoned as one turn, and the Biſhop was to 
have the next ; beſides, every A& of Parliament is fo be 'con- 
ſtrugd according to the Subjett Matter, avd not further than the 
Ad deſigns and intends ; 'tis plain, frotn the Nature of the thing, 
That fiothing. was deſigned. but to ſettle the Reftory, arid eſta- 
bliſh the manner.of Preſenitatiqn, according to the Agreement of 
the parties ; General Words ſhall not ouſt the King of his Pre- 
rogative, fince_he is not named, 3 Go. 542. Moor 540. 3 Rep. 
$2:. Plowd. 246. Hob. 146. Here ate tio Words which do im- 
hk is Intention to reſtrain the King of that Right with re- 
n 


to this, as he hath with feſpeft to other ReCttories. The 
Ig's Prer Rave doth not interfere with their being two Pa- 


rn ſhes $3 this Prerogative mult operate upon all preſentative Li- 
vings,.. ſo ſoon as they are' ds ih | 

. This. cant riever be pretended to be partly preſetitative and 
pately; donative for Dr. Tenniſon was in by AQ of Parliament 
$ one. preſented : Ther it beitig a Ceſſion of a preſetitative Re- 
Qory, ' whether old or new, 'tis the King's Right to preſent, 
Vernoi's Caſe, 4 Rep. 4. Plond. 125. The Dr. came it not by 
Donation, but was: rather placed in by Parliament, which im- 
plies in it the Conſerit, and all the neceſſaty Adts of the Pa- 
tron arid Ordinary : Suppoſe the King ſhould Hoe away his 
own Advowſon during a Plenatty, and afterwards ſuch a Ceſii- 
of ſhould happen by promotion ; ſurely that would not de- 
prive ' the King of his prevopative, and by the ſame Reaſon it 
ought not in this Caſe. Wherefore, upon the whole Mitter, 
it was prayed, That the Judgment ſhould be affirmed,” and it 


was affirmed accordingly. 


Bb 'Dpminu? 


Dominus Rex, 
Verſus 
_ Reginald Tucker. 


Rit of Error to reverſe a Jad ment given in B. R. for 

_, Reverſal of a'Judgment againſt 7: befgre Cammiſſioners 
of Oyer and Terminer, upon an Indiftment for High Treaſon. 
The Record is to the Efte& following : | hp 


Ad Gen! Seſſion le Oyer e&t Tawine tet” pro: Com” Sometlet, 
apt Coitat' Wellew' in diff Com” Somerſet, carum Franciſco Wy- 
t 


. 
s 


[1 3 
a 


lium howinyme Com Somerſet pred” adtunc jaw a Z 


- 


pro. 


bitum.Jige 
ſedutT Js ion 


TheJalgment is per cur” hic quod pred' Reginald Tucker et Tho- 
mas Place ducantar etearum uterq; ducatur uſq; ad Gaolam difti 
Domini Regis Com pred unde venerunt, et abinde uſq;, ad locune 
Executionis trahantur et uterq; eorum trahatur et ſuper furcas ibidene 


per 


verſus Reginald: Tacker. 


per collum ſuſpendantur et viventes ad terram proiternantur et uterg; 
eorum proiternatur et interiora ſua extra ventres eorum et utrinſq; 
eorum capiantur ipſiſq; viventibus ibidem comburantar, \et quod ca- 
pita eorum et ariſe eorum amputentur quod corpora eorum et 
utrinſq; eorum in quatuor partes dividantur. et quod capita et quarte- 
ria illa ponantir ub; Dominus Rex ea aſſignare voluit, Sc. 


And now it was argued on the behalf of the King, That 
this Reverſal was not juſtifiable ; that the Exceptions taken be- 
low were many, and as to the Pretence that ſecreta membra an- 
putentur was omitted ; the ſame was not allowed as Error below, 
by reaſon of the many Precedents which in the Entries did 
omit it. That tho' the Praftice be common to pronounce it, 
yet few or no ancient Records do mention it; that in 3 [z3#. 
210. where the Judgment 'is taken notice of, this is not part I 
Plond. 387. 'tis omitted, that Interiora includes it, In Bro coron' 
128. 'tis not inſerted ; That this was never entred as part of 
the Judgment, till 12 Car. 2. Then as to the ſeparatim allocut 
upon the Arraignment, that was likewiſe over-rul'd below ; for it 
muſt be intended a ſeveral Demand or Queſtion : And the ſame is 
implied in this Entry, as much as if it had been expreſsd, and 
the Precedents are both ways. But the main and only Excep- 
tioh, for which. the Court revers'd the Judgment, was, That in 
the Indictment, 'tis not ſaid to be a Fa&: done contra: ligeantie 
ſue debitum ;, and as to this, it was argued, : That it was not ne- 
ceſſary to uſe thoſe! very Words, That they, are not” Terms of 
Art, ſuch as are abſolutely neceflary ; they ' are not-like to the 
Wes Burglartter, wo r—_ Murdravit, and the like 5 That ow 
itorie \mplies it;- that 'tis plainly a pang to be contrary to his 
Allegiance z That all the nds IK ictment ſhews it to: be ſo, 
'tis not_ weighing his Allegiance, 'tis - againſt his true-natural 
Liege, Lord and Sovereign, -That 'it appears he was a natural 
born. Subje& ; 'That:the very Words themſelves are only of Ag- 
gravation, That they may. as well be laid precedent tothe Fact 
as in the Concluſion 3 That here is'that. which is Tantamount. 
That Sir Henry Vane's Indictment was. thus, Cotto ow 
gers, Sid. 328, The Scotch Officers in Suffolk, Lambert, 
ſhams, Titchburns, and many more. 

That 'tis true; the FaQ in the Inditment ought not to be made 
oed . by Intendment or Inference ; but if there be Words which 

ew, that the Party owed Allegiance, - its enough. * An alien E- 
nemy 1s not indiqable in this manner ; buthere 'tis ſhewn, That 
he. is a Perſon capable of committing Treaſon, and that;the A& 
done was again(t his Duty and Obedience which he owed as a 
SubjeCt ; That many, Precedents have been thus, That nimia ſab- 
tilitas in jure reprobatur ; That a Certainty-to a common Intent is 
ſaftcient, Longs caſe; That in 2 Rolls,. abr. 82. contre coron' et 
dignitat' ſuas, is held not neceſſary ; wherefore; and for other 
Reaſons then urged, 'twas prayed, That the Reverſal might be 
reverſed, and the King reſtored, &c. Rs 
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© On the other fide, it was-argued,'That 'this Reverſaf 'was 
zuſtz That this Arraignment being Joint, for want of ſeparatime, 
makes the Proceeding Erroneous That the Precedents do ule 
the. Word ſeparatizs ; and abundance'of Entries were mentioned, 
as Leach and Ruthford, et al.\-28: Hen. 8, Dudely, Gates, and 
Palmer, 1 and 2 Phil. and Mar.- Throgmorton and Weddall, 2 
and 3 Ph. ind M. 'Peckbaw and Daniel, eodenr Anno. ' Blunt and 
Dawverſe, 44. Eljz. Earl of Ef: and S. eodew Anno. Ony 
Hawks and- Sir Everard Digby, 3 Jac. 1. Harriſon, Scot, and' the 
other Regicides, 12.Car./ 2. 1660. Green, Berry, and Hil, for 
the Murder of Sir.' E. Godfrey, 1698; Ireland, Pickering, and 
Grove, '91 Car: 2." r0t':\242. Whitebread, Fenwick, et al." $2 
Car. 2. rot .' "224. Johnſon et al'.- 2 Will. et Mar. nun. 57. and 
Lord ;Preflon and A4fbron,, Trin. 3 Will. et Mar. 1. 16. ſeparatine 
albbent'; and many more; Beſides, the Nature of the thing is 
fuch, as requires a ſeveral Arraighment, becaufe they may plead 
ſeveral Pleas, and they are ſeveral Offences; and tho' they plead 
in this Caſe-(ſeverally, that's not enough ; for they ought to be 
askt fevertlly : | | 


Bat this was not ſo _ inſiſted on, as the wt Seve the 
Omiſſion, of /Jecreta rm the Judgment ;\ ris part of the ent 
upon the'2y+Edw. 3. for compaſiing, &c. tho' or coli, "Us 
only to be--drawn and henged, wonnrney oe Morgan's Caſe, Cre. 
Car. 383; Stawp. 182. 3. [xft. 15,17. Finch's Law, lib. 2. tap. 
Treaſtr; they are all ferrets mwembra abſcindent, 'x38 well as inte- 
rioray Ml common Books have it, as Boltor's Juſtice of the Peace, 
tit. Prefidents of Indidtments for High Treafon, 39, 42.  Dal- 
tox's. Juſtice, p. 335. Sheppard's Epitome, ti. Crown, and af} 
thoſe common Abridgments, &c. Lord Preſton ati Afptor's: was 
drawn: by:good Advice, mags and af. '12 Car. 2: lreloid, 
Teding) and Grove; 1678; Whitebread's, 1679." Walcott's, 1683. 


_* But4hen #&:was chiefly. inſiſted on, That the Reverſal was to. 
be irbaintained for the! Exror in- the Indictment”; that contra Bees 
untie ule: debituw yas theigeneraliForm 4 that all the (great Men m 
all 'Ages;; who.had beemof Counſe-for the Crown, had inſerted 
it: * the IndS@ments , the firſt Afſires;) after Monmourt's 
Rebdiivn, which were drawn or/peruſed by Sir'#7. PolF had this 
Concluſien':: That 'Aftrans, Grofſes;, Gannte,' Cornifpes, Farl of 
Staffardls; Batemans, oe, \Goddenonghs, Home, Blagne,” Roweſe, 
tr mſtrov g,":.Siv Robert: ; Lanobormes, Lord BeP-frs , Penner , 
Eberi/ornes, \Sinbbver ard Diclyes, Patricius *Dolphie, Paſeh, 
44 ili: JabeBippingi34Ekz. areal thus ; and the Pricitsare'f6 
likewiſe, (3 Inſt. 214. Fitzh. Tuſliee; pag. 218. Plowd. 287.” Coke's 


RF Entries 


” - ee. OS 


uw Reginald Ticker. 


Extries 361. Cro. Car, 120, 122, 123. and a great number of Par- 
ticulars more, which mighc be cited. (6rr5f 


. Then 'twas urged that Reaſon doth require this, for that Trea- 
{on is puniſhable as a Breach of Allegiance ; rhar that is the v+- 
ry Eſſence of Treaſon ; that if the Fa. be not alledged to be 
agaia(t his Allegiance, 'tis not Treaſon ; that *tis'by reaſon of 
his Allegiance that he can commit Treaſdon ; /and therefore 'tis: 
that an Alien Enemy, who was never protected, 'can't commit 
Treaſon, hecauſe he owed: no Allegiance : 'and' there niay be ma- 
ny. Acts done, which look like a levying of Wat; without an 
Breach of Allegiance-; and for that was quoted King Jobs 
Charter made at Rumney Mead, 18 die Funti Anno Regni 17 Rot. 
Pa, 17.49.13. 2 Tranſcript whereof is in' Matthew Paris 245. 
Anno 1215. which Charter was ratified four times within nine 
years after. The firſt Confirmation was granted 1 Hem. 3. and 
probably at his Coronation; for there was a Charter 'dated at 
nay 6 hebr. Rot. Pat. 1 Hem. 3. ne. 13. that they ſhould en- 
joy Libertatibus Regno noſtro Anglie a Patre noſtro et nobjs conceſ 
In the ſecond year of his Reign, he ſends a' Mandate 'to 
the ſeveral Sheriffs to proclaim this Charter amongſt bthers : Rex, 
$6, Saluters, Mittimas tibi Chartas de Libertatibas, &%c. Mandan- 
tes quatenus ieas legi facias'in pleno comitatu tuo, Dat 22 Febr, Rox. 
Clauſ. 2. Her. 3.: Then was cited Fox's: Afr and Monuments, af 
Am, 1218,. That after Michaelmas, this King held' & 'Parliament 
at Weſtminſter, wherein he confirmed and ratified, by his Chat- 
tes, all the Franchiſes and Liberties which were made and given 
by King Jobs his Father. In the ſeventh year of his Reign, vis. 
the Sixteenth of his Age, he took the Government into his own 
Hands ; and then the Archbiſhop of Canterbury,” in open Parlia- 
meat, doth-mind him of the Oath fworh'in his Name by the 
Easl of Perrhroke ( Refore Regis &* Regni )) and © others, at the 
Pacification-between him and the Daywhiw,” that he would reſtore 
and confirm thoſe Liberties to his" Subjedts,” for which the War 
broke:out between his Father 'and the Barons.” Then was qpotef 
what Henry the Third promiſed, when he invited 'Henry de Exicy 


to.come-4n-to- him, 1 Her. 3; ». 16. which is in very ſtrange Wti- 


e, if his Allegiance had been broken. Then was cited Sad- 
a9" and: ious welds ligeantia $ and "Calvi's Cafe; 7 Re . 
expounding-of, that word :- and' the old” Cuſtnrrer 'of Normanay, 
cap. 43- 'And the ſaid, and other Anthorities, 'were thforced and 
amplified in ſuch manner, as is not"fit'to'Ve"remerybred. _ © 


\ Then 'twas urged, That as the Subje&t Matter of ths India 


ment did require theſe words,” ſo the Reafon of the Law in other - 


Caſes did warrant them to be neceſſary herer that vi &' arms Was 
neceſſary, ti} the Statute of Hew.8. made'tneedlels ; 2nd *ewonld 
be-ſiravge-, [that an Indiftmene for @ 'Treſpafs , &tfing forth ii" 
Ault and Battery, with force of Arms, ſhould ' bE NI tor want” 
of contra Pacer, and this ſhould be good; without otra Tigers" 


tie 


_— 4 —_ 


I90 _-. Dominus Rex, 


tie ſue debitum : contra forma ſtatut is neceſſary, tho' the FaCt be 
alledged, ſufficiently appearing to be within a Statute Law. In- 
di&tments are not to be made good by Intendment or Implication, 
Stamford 96. Trin. 18 Edw. 4. 10. Euratus eit without felonice, 
not good ; Felonice abduxit without cepit , not good. So for a 
Rape, quod ipſar contra voluntateme ſuam carnaliter cognovit, with- 
out rapuit, 1s1ll, 9 Edw. 4. 26. and ſo-is Dyer 304. Murdravit 
is.neceſfary-; No Words or Terms of Art are to be ſupplied by 
any other Phraſes equivalentor tantamount in Senſe , for the ſake 
of certainty ; becauſe if ſuch looſe Deſcriptions ſhould be allow- 
ed, 'twould ſubje&t Mens Actions too much to the Power of Con- 
ſtruction , 2 C#e. 20, 142, 187, 527. And in all Indiftments for 
Offences committed, between Decemb. 15. and Febr. 13. 1688, 
the Concluſion was contra pacem regei, Then was cited Vaux's 
Caſe 4 Rep. 39. 2 Rolls Abridg. 82. 


Then *twas faid that there were expreſs Authorities for the De- 
fendant ; 3 Izft. 11. that the Indiftment of Treaſon concludes 
thus,z I»fs. 129. is the ſame, and Dyer 144 to thelike effeft. And 
what is ſaid in the Margin of the new Dyer, is very remarkable 
as to Mary'Queen of Scotland : Calvir's Caſe 7 Rep.6. is full and 
expreſs, "as to the reaſon of -the thing 3 and it is founded upon 
the Difference, between an Alien Enemy-and a Subje&, Conrteer's 
Caſe, Hob. 271.' Hobart is of Opinion, according to Calvix's Caſe , 
that Indi&ment againſt Alien amvie, it muſt conclude contre debi- 


tum ligeantie ſue. &nT | _ 

Beſides, here-are no words :which carry the ſame Senſe, or 
are&quivyalent to it 5 Prodi#orie doth imply a Treachery or Falſ- 
hood, - and: that he mightbe guilty of , and yet aot at&t contrary 
to-his Allegiance ; for at.that rate every Breach of Truſt, as to 
the King,would be Treaſon :! debitum ligeantie fue minime por- 
derantes, is not ſufficient z. for a Man mayqnot weigh his Allegi- 
ance, and: yet not att contrary toit : ther''rontra naturalem Do- 
minum ſum ſupremiim vernm & indubitar ;, thoſe words'in them-' 
ſelves are not neceſſary,- and afciently were not inſerted 2 In old 
time *twas only contra Dominum Regem: and 'twill be hard. to 
ſay,” that the uſe of words unneceffary ſhould ſupply what is ne- 
ceflary , and bath anciently been uſed... Thoſe words do. only 
import, that the late King was King of the Place where: the De- 
fendant was born and lived ; and cannot make it appear, that his 
Fact was contrary to the'Laws of the Land, and the Duty of his 
Mn asa Subject to him. TP, ps | 

hen ſuppoſing it not neceſſary in the Concluſion ; for,as ſome 
Prefidents are in Ws Symboleography, "tis firſt, as contra ligeantie 
ſue debitum leodvit guerram , yet it ought to be in the Indidt- 
ment, jn one part or another. The formal Reaſon of the Fa&s 
being Treaſon, is becauſe 'tis againſt his Allegiance, and that 
ought to be expreſſed ; all the other Expreſſions urged on the 0- 
ther fide, are-at the moſt but ' Argumentative, and do--not di- 

rectly aflirm the thing which is neceſſary to make the Offence. 
| As 
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verſo Reginald 7 ucker. | 
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"As to the Preſidents which are the other way, they are but 


few; thoſe in the Reign of —_ and _ Elizabeth, they are 
upon particular Statutes:z; as tor denying the Suprertacy 3 takin 
rders under the Pope, 'and the like's they are not contra ho 
tiars in the nature of the Offence, and there contra formane ; 
is enough : But no Anſwer can be given to the Caſe of Lopez. in 
Calvir's Caſe; where the Judges met and conſidered, how the In- 
dictment ſhould be, and agreed to be contra ſupremum Dominum 
fmnm in Anglia; and" the” Conclufion to-be” contra ligeantie ſue 
debitumw. Whereupon , for theſe and ather Reaſons, it was 
prayed, that the Judgment of Reverſal given in the Kirgs Bench 
wight'be affirmed ; and it was affirthed/accordingly.” © » 
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- but ſaid, that ſome © 


| Joſe 'Eaſtmond Executor of Henry Eaſtrhond and _ 
oy - 204-/* Samuel Nayle Appellants, Py > 
24 ,b91 ; on br erſus 
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Ppeal from a Decti of the Court of Exchequer; The Caſc 
A hos no more SENG 3 The Pariſh of Teovilton conſiſting 
much in Paſture Land, and the Reſpondent having been Reftor 
thereof for Twenty years Jaſt paſt and upwards,and being intituled 
ro the great and ſmall Tythes, and all other Dues within the (aid 
Redory, he did exhibit his Bill in that Court, againſt the Ap- 
pellant, Foſeph in his own right, and as Executor of Herry his 
Father, and againſt the other Appellant Samrnel Nayle, for Agitſt- 
ment Tythes, tor depaſturing and fatting their Oxen, and other 
unprofitable Cattle, within the ſaid ReCtory,from the Year 1677. 
to the time of exhibiting his Bill, which was in Michaelmas Term 
I 692. 

The Appellant Joſeph Eaftmond by his Anſwer admitted, that 
he had Afﬀets ſufficient to anſwer the Plaintiffs Demands ; and both 
of them admitted; that they-and--the Teſtator had fatted and de- 
paſtured divers Oxen yealy upon their Lands in the faid Pariſh, 

them were firſt uſed to the Plough , and 
afterwards fatted when turned off from the Plough. 

The Court of Exchequer did thereupon, viz. May 26. 1696. de- 
cree Tythe Herbage to be paid for the Appellants and the Teſta- 
tors Oxen and unprofitable Cattle, not uled for the Plough z and 
alſo for their Oxen and unprofitable Cattle uſed for the Plough, 
tor and during the time they were grazed and fatted in the Pa- 
riſh for Sale, after-they were turned off from the Plongh. And 
now it was infiſted on in favour of the Appeal, that the Decree 
was unjuſt; and then were quoted ſome Texts of Scripture a- 
bout muzzling the Ox, &c. And alſo it was urged, That that 
part of the Decree concerning Oxen once uſed to the Plough , 
was erroneous ; and there were cited all the Caſes in the Books 
tor exemption of Plough-Cattle from Tythe Herbage, and that 
eſs wh Jpab Tything : And it was inſiſted on, that the Rea- | | 
ing was againſt it in this Caſe, becauſe the agiſtment | 
of theſe Cattle, was neceffary to ſuſtain that labour which pro- 
moted the Grain, of which Tythe was paid ; that this Priviledge 
extended to all ſuch Oxen as ever had been uſed to the Plough; 
that che exemption did continue after they were forborn to be 
nſed at the Plough 3 for there was the ſame reaſon to continue 
the exemption afterwards, as there could be to allow it during 
the Interval, when they do not draw the Plough. And for 

T theſe 


theſe arid other Reaſons urged, Twas prayed, That the Decree for- 
Tythe q»oad ſuch Cattle as ever had beet uſed with the Aa 


ſhould. revered. | | 01 


On the other ſide it ps <4 That the lid Decree i is 

able to the Law,and Korotad, rh many Reſolntions in the — 
of Exchequer, that there was a robe] in this Caſe ; be- 
cauſe theſe Cattle, tho' fermarly uſed. t& the: Plowgh) they ceaſed 
now to og to. Tythes became due z that 
there's a Difference in .- nature of the thing ; for when th 
feed in order to labour, the Parſon hath a Tenth of the Benefit 

neg thereby: bogs _ only; for Sale, } 
othe' ; 5 Tha /Difference int t 

: a © Con w working, no; Tithe ſhall 

riſing 3, "whe he 


 hacaplo there is Tdez ef ther things 
fach _— bat when theydo tio 
Wor, and are, turned 4 ure fatted and: fog mw there Tithes 
{ball be paid/for the: Herbage And many Cates 
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none could rape te yet 3 whe" pray- 
ed, That the Decree might. be afſimed; ane it wis'armed. 
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Magd ; alt | Foubert, Widow, Qtdaabir and Adminiſtratrix 6 
| Katherine Frances Lorin de. Granmare, Appellant, 4 


no 11 Vaſe 


- 


Chartes de Creſſeton;" Adwiniftraor; with the Will annexed of 
/ , |, »- "Katherine 4 ems be om 


" 


as. 


Ppeal from a Decree 'in y, the Caſe was thus, Petev 
A -in (Son of the Appellant) and Katherine de Mands- 
ville came to an A nt to marry, and that the longeſt Liver - 
ſhould take all, her Iffve or not : A'publick Notary took 
and entred that ment” in his Book, and both Peter and 
the ſame ſo entred 3 and then being written 
and the now-Appellant and other Rela- 


j0ns- | hey Intermarried, 'Peter was kill'd in Flan- 
ders, :K with Child'y/ afterwards, ſhe being tiear 
her time, thought fit to make her: Will, which ſhe wrote with 


her own hand in French, in theſe Words, | 


Luoy que je ſols preſentement en perfaite ſant# de corps et d'eſprit, 
ſev "5 wo ſcachant de-quelle manitre il plaira a Dieu de diſpoſer 
de moy dans ma conche, Je trove 2 propos de marquer jcy mbs der- 
nieres volontts : En cas quiil luy ole i de me retirer de ce monde, 
| eſt ſa volonth de donner des jours a mon enfant, Je luy laiſſe ge- 
neralement tout ce qui pent mw appartenir, & Joppli tres humble- 
ment Madame Fou ma ſoeur Lorin et My le Bas der prendre 
ſoin ;, Feſptre que Mr. Foubert, & le Major, 4 la conſideration 
de fen ſon pawre Pere, Iny rendront ler ſervices dont il aura beſoin, 
& que Dieu ne I abandonnera ous : Je Len ſupplie de toute mon ame, 
comme auſſi de benir toute Ia famille fait a Londres ce- 16th de 
Novembre, 1693. par moy, Catherine de Granmare : After which 
the w oy 65h - OY to her —_— theſe words, 
viz. En cas quit plaiſe eu de retirer mon Enfant bien 
que moy, Je pods & Madamoiſele le 'Bas ma bague de 7 Mong 
mon Ecritoire garnie dargent, @® une botte de rubants = ; 


2 


donne'a Madamoſelle Peireaus mon habit | brun double conleur de 
paille,” et mon habit Jawne ; une demie douzanie de mes Chemiſes : 
Je donne au fils 4 Jacob dix livres fterlings pour le mettre en Me- 
tier @® a or x pere & qui ſe trovera des habits de mon Mary : Je donne 


4 Cat lliams, ma filleule, dix liures fterlings pour la mettre 


en metier Tout le reſte de. ce qui.m appartient tunt en Menbles, que 
Linge, Vaifell 4argent, & Argent Monnoye, qui weſt di, Je le 
laifſe @ ma ſoeur Lorin, & a neſs de Creſſeron, pour etre egalle- 
ment partage, entre enx; -Fexcepte ſeulement le portrait de mon 
Cher Mary, ma bague Tergualſe, que Je donne 4 ma ſoeur Lorin, & 
ha prie de-garder Tune @ 


antre tant qu'elle vivra « Je donne auſſy « 


Monjieur 


Monſieur Creſſeron ma montre d' Or que he ſonhaite qu'il: garde bt 
porte pour Famonr de moy ; fait a Loridies ce 16th Novembre pity 
moy Catherine Granmare. ow 


Then ſhe was deliver'd of a Daughter, and a few Hours after 
died, and the Daughter did ſurvive her near two Years, and 
then died : And after her Mother's Death (there'being ho 'Exe- 
cutor named) Adminiſtration of the- Eſtate. of the - Teſtatrix 
was committed during the Minority of ' the Child with 
the Will annexed ;; but the Appellant poſſeſt her felf of the E- 
ſtate, being about 600/. Value. Then after the Child's Death; 
the Appellant as next of Kin, took Adminiſtration to the Child, 
and: alſo to Mrs. Granmare. TI 

The Reſpondent exhibited his Bill, claiming a Moiety of the 
Refidunm by force of the Codicil, the Appellant by Anſwer in- 
filted upon the Invalidity of the Agreement between” Peter and 
Katherize, but that being waived, the Queſtion aroſe upon the 
words of the Will, and particularly theſe, dJonner'des jours, 
and 'twas inſiſted, That nothing was deſigned to- the Reſpon- 
dent, butonly in caſe the Child were ftill-born, or ſhould die 
in her lying in 3 whereupon the Court ordered the Canſe to be 
continued in the Paper, and that both ſides ſhould; take time to 
procure the Opinion of French Men born, and acquainted with 
the Laws of France, and the Cauſe coming on again to be heard 
before the Lord Chancellour ; and upon reading of ſeveral Opi- 
nions of French Gentlemen bred to the Laws of that Country, 
the Court declared, That the Reſpondent was well intituled to 
his Moiety of the Reſidue, after the particular Legacies, Debts, 
Funerals, - and other Allowances deducted, and decreed the ſame 
accordingly. | 


It was argued on the behalf of the — That: this De- 
Cree was erroneous, that the proper Signitication of thoſe words, 
was no more than to give Life, that it was fo tranſlated at Do- 
dors Commons, That that Tranſlation does agree with the Opinion 
of ſeveral of the moſt learned Divines amongſt the French Re- 
fugees here ; That 'tis ſo interpreted in the Famous Dictionary 
of the French: Academy, dedicated to that King, where the 
Words are as follows, viz. les jourt au pluriel, ſignifie la vie, 
That Days in the-plural ſignifie Life; without any Determina- 
tion of time ; That there are few Frenchmen of any Underſtand- 
ing, but will-acknowledge, That by /&s jowrs d'une perſonne, the 
Days of one (whether they be many or few 'in number) muſt 
be underſtood the Life, &c: That the Teſtatrix here could mean 
no- other by Days, but Lite 3 when ſbe- ſaid, That'in caſe it 
pleaſed God to take her out oft this World,” if it was his Will 
to give Days, to. give Life: to her Child, ſhe left it all that 
belonged to her 3 knowing well, That if the Child was born alive; 
it —_ be maintain'd from that-Moment, oat of : whati was {o 


left it, -that it appeared from' the "Is of the Codicil, viz. 
FEE C 9 In 
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Magdalen Fouber t Appellant, 


rage 


 Jncaſe ic toll pleaſe God. to:take away my Child, as: well as 


my ſelf, then,” @:. That the Teſtatrix never intended the Eſtate 
to go over, unleſs the Child died as well as her (elf in her ly- 
ing In. EE | 


\. Then it was argued from the Nature of the | pers Lega- 
cies.z they ,were:of ſuch a ſort, as that they muſt be given wich- 
out Senſe or: Reaſon, ' had ſhe not ſuppoſed her Child's Death, 
as well az her awn , in her lying ih ; for otherwiſe. thoſe new 
Ribbons muſt.bacome old; which were intended as a Preſent 
to a young Gentlewoman, Clothes Jockt up in a Trunk would 
have been of no uſe to. Perſons then in Diſtreſs, and the poor 
Orphan had gone too far in Years to learn a Trade. Then 
other Things are given as Tokens to be kept, and worn by them 
far her ſake, as long as they lived: Now what Reaſon can be 
afligned for this, if ſhe did not mean and ſuppoſe a Death in 
her lying in : From whence it was inferred, That the Intention 
of the Teſtatrix was to give all ſhe had to her Child, in caſe ſhe 
ſurvived her ; and if it did not ſurvive her, but was taken away 
as well as her ſelf, in her lying in, then her Intention was to 
give that fame All (which ſhe had given to her Child) to other 
People, as ſpecified in the Will ; and unleſs this were the In- 
tention, the Child muſt have ſtarved, or lived upon Charity , 
not having the Property of what was left it ; and the Condi- 
tion precedent, according to the Reſpondents Expoſition, ex- 
cludes the -Child till its Years of Diſcretzon ; wherefore *twas 
prayed that the Decree might be reverſed. 


On the' other ſide it was argued with the Decree, that the ſame 
was juſt; that no Objefion could ariſe from the Nature of the 
other Legacies, or of this, as being reaſonable or unreaſonable ; 
for that 'tis the Natural Right and Priviledge of every Perſon, 
to diſpoſe.of that which they have, at their pleaſure; ro do whar 
they will with their. own ; a Priviledge ſo certain, that rho' 
tis uſed many times to 11] purpoſes, yet the Law. cannot inter- 
pole, nor reſtrain the Proprietor, no not to preſerve him and his 
Family from ruine, 2s daily Experience ſhews : That it is agree- 
able to Law and Juſtice, -and to true Piety, to fee” that the Win 
of the Dead be performed ; and'tho'. the Law have aſcertained 
how Eſtates ſhall go,' when there is no. Will, yet! when there's 
a Wull that diſpoſes of--it otherwiſe, then the Law: would do; 
the Courts below will compel a Performance” of futh a Diſpofi- 
tion, as the Will diredts.: - | 

Then 'twas faid,: That the Intention of che Teftatrix, 'in' fa- 
your of the Reſpondent,is both Charitable and Pradent z He was 
her neareſt;Relation in-Exglard, and confidering's great part of 
what ſhe left was once her Husbands, ſhe honourably gave as 
much tw his, as to'Her own Relations , making "her Hugband's 
Siſter, -and' the Reſpondent Charles, refiduary' Legatees to- ſhare 
equally, and fo is the Decree: And to Reverſe! this Dectee, and 

| permit 
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verſm Charles Je Cretleroh, Defoe, A199. 


permit the Appellant to go away with the whole , (as hemuſt; 
it che Decree, be-peyerled), doth diredly deſtroy all-the Prudence 
and Charitable ;Inteations of the; Teſtacrix, and carries the Eſtate 
where ſhe never; deſigned it, vj, to the Appellant.” ! '/ 


Then 'twas argued, That the Coutt--of ,Charcery tad: done 
well.in taking the Opinion of Perſons skilled and knowing in 


the Matter in queſtion z chat-the Gentlemen' of the -Long-Robe - 


of .that Country, now here in Loxdor: ,; did all give':their Opi- 
nions z that according to their Conſtruttion of theſe words in 4 
Will, it was an arrival to Years of Maturity or Age {enabling./'to 
diſpoſe ; that unleſs the Child had lived to ſuch an Age, -as' that 
ſhe had beeqg capable to give the ſame away, her Repreſentative 
in this Caſe, ' could not be-intituled to it. g73ify oF 
- Then 'was ſaid, That words are to be interpreted according 
to the Senſe and Acceptation of thoſe which: uſe them ':':That the 
Teſtatrix was a Native of Fravce , and therefore this'method of 
Inquiring into/ her Meaning. was juſt and reaſonable : That the 
Courts at Law have frequently conſulted Merchants about the 
ſignification of Mercantile Terms, and Trinity Houſe about Ma- 
rine Phraſes; (o in like manner Grammarians, Criticks, Chymiſts, 
and Artificers have been in the Court of Kings Bench conſulted , 
according to the Nature of the Thing in queſtion, upon, words 
belonging to, and uſed in their reſpeCtive Profeſſions : That in 
caſe of words diſpoſing of an Eſtate in a Foreign Language, by 
the Will of a Foreigner, the Judgment of Divines or. Gram- 
marians could be no proper Direction to the Court of Chancery ; 
but the Means of Information muſt be from thoſe who were ac- 
quainted with the Rules of Interpretation in Caſe of Wills a- 


mongft thoſe People : That the Opinion of thoſe Getitternen was 
ſufficient to juſtifie the Decree. | 


But then it was further argued, That here the Meaning of the 
Teſtatrix could not be ſuch as the Appellant would pretend, #.e. 
that ſhe meant to give her Eſtate to: the Reſpondent and others, 
only in caſe the Child ſhe then went with ſhould be ſtill born, 
or if born alive, ſhould dye with the Mother in her lying in, for 
theſe Reaſons : Firſt, For that ſhe was ſo far from fakes Ow 
that the Child would either be ſtill born,or it born alive, woul 
dye as ſoon as her (elf, or in her lying in, that ſhe expected 
*twould live, and, as ſhe hoped, to full Age, for ſhe takes par- 
ticalar. Care of its Education ; and earneſtly recommends the 
ſame to the now Appellant, and others ; prays God to bleſs it, 
and not forſake it; and hoped that all the Relations on the Fa- 
ther's fide would, for the Father's ſake, do it all the Services it 
ſhould ſtand in need of. Ew 

Then taking it that the Teſtatrix did expeCt the Child to out- 
live her, (as unqueſtionably ſhe did) if her meaning had been 
ſach as the Appellant hath put upon her words , the way to have 
it ſure fixt to the Child, and then to the Appellant; had ny Ws 

ave 
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"Magdalen | Foubert Appellant, "&6. 


" have made no. Will-at-all ; becauſe if the'Child harvieed aha The 
Mother /but' a day, or an hour, or never ſo little, the Law had 
veſted the whole , firſt in the Child it its own/Right, and upon 
the Child's deceaſe, inthe Appetant, as Adminiſtratrix to the 


_— 

the Child-had outlived the Mother for a'Month,or the 
likeys Interpretation-could have been-put upon this Will 2 All 
their Arguments will-hold as well:to-a' Month,Week;or Days ſur- 
viving of ithe Mother, as to this of twoYears;ahd therefore it muſt 
be thas:conſtrued to be her Intent, that ' the 'Deviſes over ſhould 
take effe&; 1if the Child ſhould not live to an' Age of MT; 
and Power. 'of Diſpoſition. 

- And-as: to'the pretence of the Child's ſtarving i in the mean 
time, there neither is, nor can be any weight in that, for the 
Intereſt and: Produce of the whole, during all that time, muſt 
retain ind be' to and for the benefit of the Child.  Where- 
fore-, upon 'the whole Matter , *twas ' prayed that the Decree 

thonld be JOY and it was affirmed. 
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Phitip Jermin and Sarah Uzxor gw, Plaintiff, 
hay Verſiq 
Mary Orchard Widow, Defendant! 


WY of Error to: Reyef(e a Judgment of Reverſal given in 
"0 the Exchequer Chamber, upon a Judgment given in the 
Kings Bench for the Plaintiffs, in an Adtion of Treſpaſs for the 
mean-Profits, after.a Recovery in Ejeftment, and Poſſeflion had 
hereupon : The Caſe was this upon Record ;. The Plaintiffs de- 
Clare'that the Defendant, 1, Sept, 1672. their. Cloſe, &c, vi & 
armis, &c. did break, and upor the Poſſeſſion of the Plaintiff 
did enter, and the Plaihtiffs from their: Poſſeſſion did expel and 
remove, and them ſo being removed and expelled fora long time, 
viz. from the ſaid 1 Sept. 1672. to 'the time of exhibiting the 
Bill, viz. 6 May 1685. did hold ont wow the fame , by which 
they loſt the Profits thereof, &&c. Et' af Enormia , &c. The De- 
fendant by Plea takes Iſſue as to the Fotce, and Iffue thereon ; and 
as to part of the Trefpaſs, pleads the Sratute of Limitations ; and 
as to the reſidue of che Treſpaſs, 109 ye Sir Wilkam Portman 


made a Leaſe to one Trowbridge for 100d years, and by meſne Al- 
ſignments-derives a Title down to Thoxtnr Nicholas ; and that he 
inhis Life timeby Indenture, afftgned to the Defendant. 

The Plaintiffs Reply, and as to the firſt part of the Plea, viz. 
of the Statute of Limitations, they demur ; and as to the other 
part'of the Plea,” they tender 4 Traverſe, and deny that Thomas 
Nicholas did affign the Premiſſes to the Defendant. - 

The Defendant joyns in Demurrer, as to the firſt part of the 
Plea, viz. the Statute of "Limitations : And as to the- ather part, 
ſhe takes Iſſue upon the' Traverſe 3 which Ifſue is joyned ; and a 
Venire awarded tem ad triad the two Wes , quem ad inquirend” 
de dampnis upon the Demurrer. nos 

*The Jary find that Thomas Nicholgs. was poſſeſſed in manner 
4s'the Defecdant in her Plea hath aHedged, and that he did make 
Seal, and as his Deed , deliver- the Indenture in the Plea menti- 
oned ; which aid Indenture follows in theſe wotds 3 afd o ſet 
-Forth the whole z in which, after a Recital of 'tlie Leaſe, and a 
'Dedncement of the Title 'down, ate theſe words, vis. The ſaid 
Thomas, 'ss well for and in \conſideration of the #atural F ove and 
Aﬀetion which he beareth to the Defendant his Grand ch7?1.1, os for 
other good Cauſes and Covifiderittions , hath grafted , aſſigned, and 
ſet over, a#d by theſe Preſents ddth grant, dſſign, and ſet over unto 
the ſaid Mary; her Execators, 4dminiitrdtors, and Afregn all the 
ſaid Cottage; Barn, and Lands, and all and ſingular other the Pre- 


triſſes herein before recited or. mentioned , with the Appurtenarices to, 
the ſame 
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ing or appertaining-;” together with the ſaid recited 
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verſus Mary Orchard Widow, Defendant. 561 
Na. ary Orchard Witow, D _201_ 


armis, \it fach Special Matter be fonnd for the Defendant ; much 
more is it ſo, in caſe it be found for the Plaintif, for there the 
AQ which.is found imports it, &*c. and it ſhalt be intended to be 
. v1 & armis, &c. and the Book of Hex. 6. is full init; no need 
- of any Inquiry in ſuch Caſe. And in' this Point 'bpth' the Courts 
nag concurred, the Counſel for the Defendafit'did not con- 
teſt it. Arts. | 

Then as to the other Matter of the Damages, which ſkould 
have been' inquired of upon the Demurter, 'twas ſaid, That they 
were releaſed upon Record ; and , 'tis plain,” that the Jury have 
found nothing upon that, * becauſe the Concluſion of the Verdi 
doth ſhew, that they ir(quired and” foard Damages only as "to 
the conce(ſyt or 4p navit ;' they aſſeſs Damages for nothing-elſe ; 
for if the Deed id paſs the term, then/they find” for the Plain- 
ciff, and afſels Damages ; and if the term did not paſs, ' they find 
the Defendant Not guilty, &c. the Damages cannot' therefore be 
tor both'; for if they had found ' any, for the Matter, demurred 
upon, it muſt have been! with a / Comtingat ; here 'tis not ſo; And 
tho' the Special Fa&t found had been againſt-the Plaintiff] it 
might have been for him 'upon the 'Demurrer, and conſequently 
= conditional finding of the Damages here, can never be as ro 
[4 at. / ; s.F | To 
"Then it was further ſaid, That this might be ſupplied by an 
Inqueſt of "Office, in caſeit had not'been releaſed; and there was 
Cited Cheyrey's Caſe, Mich. to Fac. 1. 1o© Rep. 118, 119. Writ 'dt 
Vitore maritaglj, Ifſue on the Tenure, and Verdi for the Plain- 
tiff, and nb Value. found of- the Marriage; and held 111, becaufe 
they ſay, an Attaint lyes| upon it, that'being the Point of the 
Writ';, and there'the Rule is taken generally, that where an At- 
taint lyes upon the finding, ' the 'omiflion of finding ſuch Matter 
cannot be ſupplied by a new Writ of 1 quiry, [becauſe ſuch Writ 
of Inquify would prevent the' Party - of the Berjefir - of his At- 
taint. © | b FOE 

Then the Book ſays further, That the Rule is, that the Court 
ex Officio, ought to inquire of ſuch thing upon which no Attaint 
lyes ; and there the omiſſion of its bring foand in'the Verdi, 
may be (ppiyen by a Writ of Inquity of Damages 3 as in the 
caſe of a Pare Impedit, *( Poyner's Caſe, Dyer 135. ) Ifſue found 
for the Plaintiff; but the Jury per negligence were not charged 
to inquire of the four Pojnts, Plenarty , ex' cnjus  Preſemtatione, 
ff Tempus Semeſtre, and the yearly Value of the Church ; there a - 
Writ of Inquiry lyes 2Je #ovo, becauſe' upon them no Attaint lyesz 
as is the 11 Hem 4. 80. becauſe as to them tis onily'an Inqueſt of 
Office ; and the Book ſays further, That all the'Caſes to the con- 
trary of that Role have paſſed, ſab flentio ,  without'dae Advile- 
ment, and were againſt the Rule of Law : So in the Cale of De- 
tinze, the'omiflion of the Value in the finding is fatal, becauſe 
an Attaint lyes upon a falſe Verdi& in that particular: So that by 
the Caſe cited; it may be only an Inqueſt of Office as to part, 
which is' the preſent Caſe, In that A” a Nnare” Impedit in Dy- 
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ex. E* "Cited = ens = , n + DIJ” Back Of Eniries, 19. 
which 1 is'2 falſe Folie, for 'tis in g3, 6. and there js the very En, 
try of the | VIrit, ſerring; | forth a Reaprevi prof pre ſentation wirtute 
Fraps us, Ft. quia neſcitur utruw Eccleſia pleya,c. And as 
he Caſe is/in; , the. Plaintiff did there, (as the. Flaintiff doth, * 
here) releaſe mages, and bad 2 \Wrjt.to the Biſhop. . Now: 
if} Heydon's Caſe, 11 Rep. 6. 'tis held that-no Attaint Super an, 
ing of 3, and therefore 'ris,. that if in.a, Treſpaſs a aſt 
SPE HPv og plead to Iſſue, and ove. ſuffers Juc 
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ſe, wm the Darages, as tO W part, afe Ao 4 and for 
hs, there js the Labs Caſe, of ihe, Foot 11 Rep. $6 ..4n Anpui- 
the Faroen Selena Rafdaen ye for the Phingff asto the 
joey = Damages 8nd 3; (was. held. an; umpertet 
Verdie, 27d that Cer ey ga gk Writ of Inquiry 
i ra ; Joe e Pla ages..and Coty 
Judgment for Ts Writ of Error was ny +> and 
Neal iency,of, the Ver 'a was aligned for Error; but the 
nt was affirmed, nh the Plaintiff had releaſed it, Dyer 
' 369; 970» Ejefion' ' cuſtad,; terre & ,\and, 11),; cauſe intire 
$ a es NO Ejectment lyes ; yet the, Damages 
being releaſed, he. had :Judgment for, the Land. - Aod 'twas fajd 
ta/be'there beld, That inſuthcient wie 4 Damages, and finding 
of none, are al] one; - If,.a Releaſe of-that whi A ill found, 
will help, whereduch; thing, releaſed is diredly ir Ifdue ; much 
more it ſhould:dg ſo, wherg tbe thing, releaſed: 1s but obliquely i n- 
quired-of,- and was aot-putin Iflue. to the Jury 5 and then-'twas 
repeated what was laid wm that the Special Concluſion ys 
an 
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Devite, becauſe: there noching takes efſed? till death, a 
certain how many years he is to enjoy it. Tis true, a 
Land for Forty: years, to:commencs after 4 Man's death, 
becauſe *tis certain that thei Land ſhall by ' erijoy! 
years; but here nav' conſtut iin-cextain; that this "Deed cot 
effec for-2a year, anhour, or -at'all's , Toeefe 66.. 
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be diſputed : If both Premiſes and Haberdwm had had this Li- 
mitation, . the qther fide/muſt have agreed it to have been void «b - 
origine, . and nothing to have'paſſed by this Deed. 


_ But then the ObjeQion is, That the whole Term paſſes by the 
Granting Part, and, then. the Habendum is void, becauſe 'tis repug- 
nant. - To this it was-anſwered. That- ina Deed each- part hath 
its proper /Province.: The Office of the Premifſes is to expreſs 
the certainty.gf, the thing, granted-z, the Habendum is to expres 
the. quantity.and limitation of the Eſtate , 1 [zft. 6. Plowd. 196. 
Lyfield's Cale, 10 Rep..107-And:'according to Littleton's Text, 
Sect. 379. all the parts of the-Indenture 'are but one Deed*in 
Law.: from whence. it-was. inferred; That the: Huberndum is ne- 
ver to, be,xejected, but-when there -is; a manifeſt, Ra and 
particular Contradiion 5 never when the 'Haberdum doth appa- 
rently; ſhew. the Parties Intention. 4 4 oe 1 > 
Here the Leſſee for years grants tetum og ſunm, &c.' The 
Grantee or Aflignee (if there be no Habendam) hath but an 'E- 
ſtate at will ; whereas if he grants all his Eſtate and. Intereſt in 
ſuch ;a, Cottage, there:che, whole Term paſſeth. + This is 'the ex- 


70, x Tags on the Caſe of Grants and 
of Habemtums laid idown, if it had 


3 Ke ,/2535 - Where ' 'twas ruled, That the Habenduxe, tho' 
yoid;; that. ;controul the implied. Limitation in the Premiſſes ; 
twas,a Feoffment of Lands 'in Londen, Habend' to the Feoffee 
and. his, Heirs after the Death of the :Feoffer : And 'twas argued 


, 1n that Caſe, That the Habend' was void; but reſolved, That no- 


, thing paſſes, becaule /it. appears to. be the Intent: of the Party, 


that nothing ſhould paſs: but i#- fitxro ; for the Premiſſes could 
pals ppetung but by/.Implication, - and that was. nothing at all, 
ule the Intent was to paſs nothing preſently ; and tho'/ there 
were Livery made, yet that Livery could operate only ſecundum 
Forman Charts,” and: therefore the whole was void ; the reaſon 
ws, ( becauſe the firſt; was General,  tho' /the Law would bave 
BIS articular Eſtate for Life by the -Livery.; yet becauſe the - 
arty gave. none expreſly by particular- Words, the Habendums 
was not-to be rejected ;3/ many of the Rules in Byckler and Her- 
| vey's 


_ verſus Mary Orchard Widow, Defendant. 
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vey's Caſe, 2 Rep. 55. are applicable to this : And ;altho' there 
be a, Difference, where the Deed paſſes the Eſtate, and where Li- 
very or other Ceremony. 1s requilite,- as £0 many. purpoſes; yet 
ſtill the DiſtinMion is, <0 $ony, 8 Premiſſes do : not give all the 
Parties whole Intereſt, or ſome other particular Eſtate, but is Ge- 
neral, there the Habendum ſhall not be rejedted as repugnant, 2 
Rep. 23, 24. Baldwin's Caſe. | | | 


As to the Words, ther with the ;ſaid recited Leaſe, that 
can only mean. the Indenture or Writing, - for | the Adjedtive 
recited, implies the, Intent tg be ſuch.: Poted fignifies only a 
Rehearſal or Repetition of Words, ſpoken or written, before 3 
and fo is Recitare Teſtamentum, Calvin's Lexicon, and 'tis joined 
with the other Writings and. Evidences concerning-the Premiſes, 
and doubtful Words are-to be conſtrued: according to the 'Na- 
ture of the , things expreſſed and mentioned with them: Leaſe 
in it ſelf imports only the Conveyance or Inſtrument of Convey- 
ance, nor the Intereſt in the thing conveyed ; if by Writing, 
tis called a Deed or Leaſe in Writing, if otherwiſe, . a Leaſe Pa- 
rol : "Thus is it explained in- Blunt's Law Di#ionary, and in 
Kwight's Caſe, 5 Rep. 55. where all the Parts of it are. deſcribed : 
A Man may give away his Leaſe, and yet retain his Eſtate or 
Term, he may depoſite it as _a Pawn or Pledge; and the Party. 
in, whoſe Cuſtody tis ſo lodged, may maintain Trover, or. Treſ- 


paſs, if it be taken from hun, nay, againſt the ) Leſſee himſelf, 


the Owner of the Lands, if he takes it hefore the Ferpoons e 
of the Condition ; ſo that theſe Words cannot alter the Caſe 3, this 
is. not the Caſe of a Will, but of a Deed,, Executed, in the Life- 
time of the Party,z the Rule, and the Reaſon of the Rule abouc 
Exceptions in Grants, will hold to, this ; where the Grant is 
General, the Exception cannot be rejeed as; void, , on pretence 
Cee Je Caves LE ie ack, © 
ke Eſtates jon where the {a on an 
one, ſo. is ro 261,.,262. therefore there's no Reaſon in 
this Caſe, to conſtrue the whole Term, to. paſs by Implication 
in Traf Premiſſes, a particular, Eſtate being limited. in | the 


end”, and that not being good, all, is;void : Here's no Pur-, 


chaſer, Creditor, or Heir in, the'Caſe, but 'tis a meer voluntary 
A to the Defendant. __::; LOT 4 oa 


Then was cited 1 Cro. 376, 2 Bulftr. 272. of a Copy-holders 
Surrender, Habend' 4 tempore mortis, and held void 3 wherefore 
upon the whole, it was infiſted, That by the Premiſſes, no- 
thing paſſed but an Eſtate at Will, That the Hebend' giving an 
Eſtate or Intereſt, which was not allowable. in the Law, the 
Deed was void, , and paſſed nothing 3 and therefore the Verdict 
was for the Plaintiff, and the Judgment in B. R. was good, and 
accordingly it was prayed, That the Reverſal of that Judgment 
might be reverſed. | | 


F 
- n = 


On 


UE "Philip TEGE v7 Tie, , &c. 


"On the ather fide, it was argaed,, That to conſtrue this to to. be 
void, was contrary to the Intention -of both the Parties; That 
now the Grantor' and his Wife*were*deadj:2nd there. was .no 
diſpute about their Eftates: That the Premiſſes here paſſed the 
whole, *tis to' her and her Executors and Align $ all that 
Cottage; 'tis together ' with all his "Deeds axe Boy it, the 

"he ounatel pro hrs —— Ps, frog 

I to tere e could ne- 

ver mean an Eſtate at Will, when he names the Executors, Ec, 
| Then was cited. he CE Lid wo ng, er SM beI oF 

Grant"of al? his "Intereſt, | "ft 

; = rgins | 


| Grants,” 154/' Leaſes 66: The thats Man can ont- 
live z 1000 Years, is a weak Pretence, and void of Reaſon: 
wo, Sa part of the Law of the Land ; and here to judge this 
-nnconſcionable ' and unreaſonable. Then was. cited 3 
. 284, 290. | Orant of a Reverſion | Habend' after his 
Dez veſt immediately; £5 the Leafe imports and catries the 
Eſtate. tories vr HA) Cro.' 101. Plea, , That he had ſur- 
rendred: his" Leaſe, , which hews , that it carried the Intereſt, they 
are S | Grant I55. A Man grants onnid' F- 
c, ſhall paſs his. Term : There's no preſcribed Form for. 
X Oi heſbee the- Bea, "of Fhagds.- A Man fed 
Term, ts it to another eirg, it'paſleth the 
Joe Mar for Life; Rs Opt the, whole Intereſt, arid 
dal goto i Executor, Plow. es 534. wh ages 
of the Caſe, hs would pe pa the wh e, Abo F-4 afo, the 
is void ;/ tis an'old Rule good on, TS 
prey eney iro 'The [Lord Chief Baron Hale feem'd of 
Garprord x in the Cafe” of Swith and Tutehert,.. # ſcacc (but 
proved a/Miſtake, for Gs Ole was differnt, and nd wi ho 


* Was with -% De- 
Ne Reyerſal might 


|Berinet Swayne, ts Prem, it 

|  "Varſus © OT ©1 bis 

| Wilkan Fakerer od John Lane, Exrentr of Benjamir 
Mi ny Defoe 

W_ 


"Kit of ores to Reverſe Judgment jache Kings Bench gj- 
nels Jtgmae for 20 1.recei- 


God: Share 1 in, io the "Rover, &c . The 


CURE ft; 


hey being fried inFe 7 Mt Seventeen Thirty- 
Fei Moiery in ay New- River Water, ; and- ha- 
te el WOT Sangh, Henugh, and Anne, 


Ln £4;\ Benjamin, and Haze» 
his a km _S 'his/ wa, z and. thereby -4- 


= Heber; th to the intent-t 
n. might be pron ed for,.. he deviſed Seven. Thiry-inc Parts 


v5 Sig of, the King's Vp Spa amangt them, in men+ 
following viz, to, ar, ang. Aves; to;\each of 
them and their Heirs, one full, T hirty aha. or 'Shore of the 


ſaid King's Mojery,! free eb ery FeerFarmy Kenc 
payable to tl Majeſty, and of mg#. per Annu ;\payabl 
tor Henry: Ne decor and his Heirss apd-from al other 


Fapanenits and ges. whatſoever, | Anpl 40 to \Elixabetb, Re- 
jamin, and to each of them; her, and) his Heirs, 

one « fall Thi fork Part or Share of-the faid: New-Rovey Water 
of the King's Moiety ; oaly they, and. each, of them propor+ 
tionably to. ſtand charged with, the payment- of the Fee-Farm 
Rent due td poplar tothe. Toes Ro and with the 1001, 
per Annum to his, Heirs, and ,with no other 
Payment or Charge En to his Son. Hexekiah,and bis 
Hears, one fyll Thirty-fixth Part or Share, af the ſaid New-R3ver 
Water, the {ajd. Share being part of the King's Moiety, to hold to 
him and his Heirs, with the Rencs, Ifſues;-:an1d Profits thereof, 
fram and immedjatcly after. his Deceaſe,, Only. praportionably 
tq ſtand charged, with the Payments of the Fee-Farm Rent, due 
49 payable to his Majeſty, and with the aforeſajd 100 }, per 
num to the ſaid Henry Middleton, ,and his Heirs ; and alſo 
charged with 150/. more towards binding out of his Brother 
Bexjawin an Apprentice, when and ſo {oon, as he ſhall actain 
tothe Age of Sixteen Years, but with -n@ pther Charge or Pay- 
ment whatſoever: And further deviſes, That in caſe any of his 
Gaid younger Children, Sons og-Daughters, ſhall happen to die 
before he, ſhe, or they hopld- attain the full Age of Twenty 
One Years, or be married, then and: jn either of the (aid Caſes, 
he 


maey- SA ww 
> — OD AAA; 


"he did w will pre deviſe that Part or Share, with the- Profirs th hots 
of, of him, her, or , ſo deceaſin Ing, 2s —__ to'the Sur- 
vivor or Survivets ps FA aforeſald" yo bildren;” Share * 
and' Share alike, chargable nevertheleſs Yath e ſeveral Payments f 
as aforeſaid, but liable +0 no other Charge or Payment what'oe- 
ver: And all the reſt of his Shar vv. faid pr a-' 
ter; he gives to: mMEUdeſt' Son his*H&Tfs: fo'rhat* he 
permit the reſt of the YHr& to be: according to his Will, 
and diſcharge the Fee-Farm Rent, with which they are charged : 
And in cafe he Mi not do { P, he ives the ſaid Shares, he 
otherwiſe enjoy by if 16 ihr oft A'ocher' Wc 
dren, and WE HS, jb Avided*artoright 

>". $imo Ny the 20 4699 th we 
death, Rebecca havin attained her Age Lars 21 Years,” died." * 
zekiah after ſeiſin of op Share, died under 21. Y ears, and yn- 
martied. ""A3ze, or of the Fi & younger Chikren (which Fi 
claimed che Thid Hezektil's Share) by" Leafend Kt ae 
thetfifth part of the , lare her Brother Heveh, upon. ter 
ſelf andithe Plaintiff Bbazer Sw e*(whonr the afterwards 
ried) and aftert6 h% ORFIdrefi that'Thonld beterreen 
Remnind&#&'the right Wetrs 6f the Sttvivor of thinitwo. prin 
died withbitt Tue; aHd Bewret Swaywe after" her idtarh 'retefve 
the Profits of that: ftw mt of "Fhe=cktal $ Share! t6/r<he* of 
20 } Phat! Berfamin" Middleton wis"the® only” Bother '6f the 


whole RMCSFBAS Hezehidh® BIB) &&- en it 
\  Upbi'the wigving &f 'this{pecial Ver Jie; the Cpurr belo#f ws 
of Opinion;"Thati BenfHni#' wil © * to trint's Shire of 


5" Phrt. as he*was Brother aid Heit "of Hezeh3ab- vi, 
Thatby the*WH}, "the 'Fee-ſimple'and' Tnheritance of a Thirty - 
fixth Patt or Share of: the New-RFver! Water" was given to, and 
veſted ir each of the yonger Childred ; and'that on the Dearh 
of Heztkieb;”' one of the younger Children. uftmarried; vinder 
One” ant Twenty Years"'of we D 'by the Clatiſe (whereby the 
Shares" of 'the-youger 'Chifdren before Twenty One,” 4nd 
unmartied; are given''t6 the R iSS ChiJdrer, Share andShare 
alike) the five Survivors became Tenants in Common, and each 
was/ſcized-of's fifth 'part only for Life, and not m Fee: That the 
Reverfioos of *HezekiaP's' Share ; Geprflint on the deaths- of the 
younger Children, deſcerided' fo the ſaid Benjamin his Brother 
and feir'y atid that he on' the death'of Anne, ought to have 61 
joyed tht Fih-par in Poſſeffion ; ahd therefore - ew, of 
It . received” &,' were dite t6' amin, an udgment 
accordlaghy? renter tor Benjumlie. _X 

And now it! | windrgubs; Thar! this Judgnien: was erroneous, 
for that by Vircae'vt the ſaid Deviſe, the ſaid" Arne had an In- 
heritanc®'in her 'part+of Hezekiah's Share, tor | theſe Reaſons! 
1. It iS well known” and agreed} Phat a Parrot Share 46 the 
NewsIRver is an | Inheritance; and” therefore the Deviſe of 'all 
as Pabeor hare to aty Perſony”" is a Deviſe of 'thac Part ww 
Share 
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Ing Mr. Attorney General Probe 

That Queen penal n_ 73 'of the Advowſon of the Church 

bx Bedall, ut de uno groſſo per ſe, ut of ane & jure, in jure corone 

Anglie and being ſo ſeized, did ſuch a Day in the Twelfth 

Yar her gy. preſent to the faid Church then 'vacanit, Jobr 

Thmms, as by the Itwollment of, &c. a ppears, that. he-was infti- 

tuted and inducted; that Queen Blinbeth died ſeized of ſuch her 

ovrey of and in he Advow(ſon aforeſaid ; that the ſame deſcend- 

4c. 1. per quod he was ſeized of the Advowſon of the faid 

ho ooh gt groſſo, &c. That the Church became 'void by 

the death of Tymms, and that King preſegted Dr. Wilſon ; 
thathewreradmitted, 


died ſeized of ſuch his Eſtate in the faid. Advowſon, and the 
fame deſcended toCar 1. and he became ſeized ; and the Church 
was again void by the death of the then Incumbent, and Cer. 1.- 
preſented Dr. Wickham ; that Dr. Wickbam died ; that theren 
one Fohr Pierſe, not having any Right to preſent to the Raid 
I = uſurpendo ſuper dit nuper Regem Car. 1. did preſent 

O was Ecdutted : that Car. 1. died ſeized; that 
te Fon Me deſcended to Cer. 2. that the Church became void 
- by the death of Metcalfe ; that Car. 2. preſented Sammays , who 
was inducted ; that Car: 2. died ſeized, and the ſame x AB 54 
to Jac. 2. who became ſeized ut de uno  groſſo, &c. who being fo 
ine hujas regoi_ All lie: ſe dimiſt, by which- the 
7 came to the prelent King and Queen, and. they 
were, and are now ſeized of it, ut de nn groſſo, &c. That the 
Church became void by the death of Samways, and it belongs to 
the King and Queen to preſent a fit Perſon ; but the Defendants 
hinder them ad dawpruer, 8c. 


The Bi 
as Ordinary, 
| __Theother Defendant, Richard Pierſe, pleads , Us the King 

ocraſpone premiſſor ipſum pred Richardum impetere ſeu occaſionare 
—_ bet, quia dicit, and hive & eras if, quod Car. 1. devenit 
for fe of the Advowſon aforeſaid, wi de uno groſſo per ſe 

ut Ea 0 Io evodo & forma pred' in narr pred” ſpecificat, and 
did ene Wickham his Clerk, who was inducted. . But he ſays 
urther, 
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vowſon,any Defetts to the contrary gotwithſtanding;that 'tis not 
admitted in this Caſe to have been an Advowſon in grols., in the 
12th of Q. Eliz.no ſuch thing doth appear ; and then the Grant of 
Cer. 1. is good ; and if it did ſo appear, yet the Grant is good, 
The Plex doth; ſay, that Car. 1. came to it by Deſcent, but that 
doth not admit her ſeized in groſs : Thar Allegation in the De- 
claration is mer Surplufage and Imyatetial, and cannot hurt the 
Party which makes it, tho' contradiftory'to, or inconſiftent with 
his. Title : Nor can it benefit the other ſide to deny it; for if he 
had denied it,it could have done him'ng good ; and conſequent- 
Iy to ami it, ſhall not hurt him. '- 'tis'not neceflary in a 
Bare Trrped?t to Wedge 4 rime of Serfitt'; a Seiljn' generally in 
time of Peace js enough; then the nor Yenying admits only 
what is materially alledged, 'Suppoſe'tht Defendirit hag pleaded 
abſque hoc, that'Queen Ekzabeth did'preſeiit Tymmes & for- 
mz; and it ut Rae; pon the'Trial, ' that ' he' was preſented 
in the 43d Year of her Reigh, it muſt have been; againſt the De- 
fendant. Eyen, where time” 15 tec ie 'be aledged another 
time may be proved, as mm Treſpaſs, Battefy, &c.” 'The moſt that 
cat be pretended to, is, thar hehe ON Aon of her being 
ſeized in groſs after the Grant ro the Et} and: it might be ap- 
pendant then, and afterwards got to the Crown by Preſentations ; 
there's no colour to ſuppoſe an admifſion"of the time. © Hob. 71. 
The Caſe of Sherly and Wood, and 2 'Leon;'99. prove that neither 
alledging or amo. thing immaterial ſhall hire ; 'the Rea- 


fon is the ſame for bo Bey $29971Y 
There was a plain Artifice in this Pleading;the Declaration men- 
tions a Preſentation, prout per Inrolment, which cannot be, unleſs 
in the ſame Court ; otherwiſe yon muſt plead an Exemplification, 
Wymock's Caſe,s Rep. If the Declaration Had been in the common 
uſual way, ſetting out the Queen to have been ſeized generally, 
or to have preſented generally,there had-nothing appeared to have 
hurt this Grant ; for it might then have been appendant ; and if 
it might be ſo, it ſhall be intended to be ſo ; for he is not bound 
to aver it to be appendant; for upon Oyer every thing (hall be 
intended to make a Grant good, unleſs the contrary '\doth appear, 
2 Cro. 679. he need not plead, that it was appendant at the time 
of the Grant to the Earl ;' Conceſſzt is enough , and that rho” in 
general words, 35 Hen. 8. Bro.Pleading 143. Kelway 43: 1 Rolls 
Abridg. 405. | 0 | 
Then ſuppoſe it did appear that this Advowſon was not appen- 
dant in the 13th E/zz.yet it doth paſs : There is but one ſuppoſed 
Fallity,and that is Dr. Wilſor's Preſentation by Lapſe,” which 1s ad- 
mitted to be plero jure ; Firſt, The Grantis full,expreſs,and large e- 
nough, Know ye therefore, &c. All our Right , &c. as full words 
as can be uſed, without any reſtriction whatſoever. - -And asto the 
Suggeſtions, there's not any Miſtake in them : *Tis not ſuggeſted 
that *twas ever appendant.; not ſuggeſted that it did paſs by thoſe 
Letters Patents ; nor that it came to Th. but only that he claimed 


it 3 and the word claim doth not always import a lawful Claim ; 
+ Ft | for 


wo 


© Domjnus Rex, © | 


tor a Man is mn pr » falo clamare : lamare: Heres as.much Caution 
and Care in the penning of theſe Letters Patents as was. poſlible , 
nathing but what is exaCt. 

Suppoſe a Man doth claim an Adyowſon by a void Grant, and 
he brings a Writ, after urs hath preſented; and:the King lays, 
Let my Clex have it mils is Life fe, and. you ſhall Hons? a Grant 
from me, 4ud.fball be ſe a a my Right for the Bir the, future: : "tis not 
tp6d > FORD Sir W wn '$ Prelenratian, ut. he "ive: A Writ to 

ele n ] yi; bi} 
- i by Ga "that this Patent might "4 raid, yet.ir 


ws hjs, Shoul chaye jt'for the furyre ;;T bis Ig- 

tent i$as; bets 6 he and ts is Heirs ſhould 
for ever.e atwithſtanding any. Jeet 2: the FERN 
Q: Es £7 5, von b_ an off ile, ane make 7 


qn for the, wrong dane)by the King! ſentatipp, but in ſeth 
old Title were detain, k r 


"give to, þim a good one: 


If it appeags e King's Jucention; were. for paſſing/it, it ſhall 
pals, Rot} me a: ck... - i, , "i 
.. .'Sux en Tecl , and no.more 
been {ard bys cho Kin y Fan eced e large, bave been = 
Then'w tha 4 FCambrrland's Cafe 3 Rep.166.the ward 
therefare;1sin that Calextop: z, yet becauſe, full words are ſuperad- 
ded, it tha not be qualified b heh d recited, and: that is'a 
much. ſt Caſe than t is: Hil. 23 Car.2: Sir Robert At- 


kins verſus lton, 'tis in ay Aid the; ye pleagting in Fidian's 
Ent'. agreed that Kin Jobn's Patent was,void,and King Edw.mult 
have bean; deceived in: his Grant, ;and; his Intention might: be 
there ſaid tobe only to make a Reſtitutign.. And a, falſe Inquifi- 
tion turns a Man as much/qut of poſſi of a Franchiſe, as the 
King's Preſentation doth. gut of a Patronage ; but held chere, that 
tho' King Fobx's Grant was void, yet that of Edward was good, 
becauſe JEM were Full and General, and the King ſhewed his 
intent 'thas the Party ſhould have the thing. . But the other fide 
have objefted, That this is aqualified Intention according tothe. te- 
wm the Geſt Patept, [To which it was pplmeres; ;Thatche King 
ſwppale that-Patent to be defeCtive, and his true intent. was - 

= . ſhould have the Advowſon. "VPefides, tho” it were in grols, 
yet it wight have the yon of .being appendant, and it was 
the King's meaning to pals.it, 6 - .63. /a (mall matter will make a 
reputation of an Appendancy. It a Man mortgages his Mannor, 
excepting Adeceſen 0 belongipg, 'tis: become in grols ; ; 
but apy DR performed. as _— oy avoided, 'ris 
a arit again z/t e it\ might: be: thought appendant 3 it 
wiight be-{ome accident, which did ſever'it from the Mannor ; yet 
if it had the reputation of being ſo, it might be within the King's 
intent to pals it; tho' it did not paſs by the firſt ; 'twas intended 
that ſome-Advowſon ſhould paſs; and here are expreſs words to 
pals'this/:-Ini Coke's Entries . . . Quare Impedit, it appears that this 

Advowſon of Bedall was appendant. 

It TG appears by Hiſtory, That this Sox Digby had com- 
mitted 
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verſus Epiſcop” Ceſtr and R: Pierſe, Eq. 215 
mitted Treaſon, betore the Church was void ; and before Attain- 
der the Queen preſented, that made it in.grols, then the Attainder 
makes it appendant again; then tho' it might be poſible that the 
Queen was ſeized in groſs, yet it it were 40, upon gby's Attain- 
der ſhe was ſeized of it as appendant 2: now 1t any thing might 
make it appendant, *twill be hard to conſtrue it void, where, for 
any thing that doth appear, it might begood. Such Declarations 
ſo ſubtle may enſnare any Defendant, / and take away any Man's 
Inheritance. The Attorney ſhould have taken Ifſne upon the Tra- 
verſe, and that would have brought the whole Matter in queſtion. 

As to the miſtake about 1/71/o»'s Preſentation,that cannot vitiate 
againſt an expreſs intent ; the King's deſign was to determine the 
difference between his Incumbent and another; he woula not have 
his Right in this Benefice to be queſtioned or diſputed ; for other- 
wilſe,there was no reaſon for: Th. to take a Grant to avoid Contro- 
verſie, and yet that new Grant to leave him in as bad or worſe 
Condition ; here's both Confirmation-and Grant ;z and if ſo,what 
matters it, whether W:{ſoz were preſented one way or the other. 
Th. could not have been in a worle Condition, it he had milcarried 
in his Writ,the King deſigned to him allthe Right which he had, 
and otherwiſe he was at the charge of procuring Letters Patents, to 
no. other purpoſe then to: be decerved; Beſides, /here-was a.good 
Conlideration,tho' Th,had-no right : a Surtender of: void Letters 
Patents is a good Conſfideration : 1 Rep.143- Altorrood's Caſe, and 
5 Rep. 65) Lord Chandoic's Caſe 3 the King. there thought himſelf 
ſeized by virme of the Surrender, which-he was not, yet held good; 
ſo that *tis not every Miſtake that. will avaid a Grant,when the In- 
tention appears, 1 Ro#s Rep. 23. Therefore if there-may be any 
thing given in Evidence, which might ſupport theſe Letters Pa- 
tents, they. ſhall not be adjudged void upon Qyer.:_ and to make 
theſe void of Car.1.. they muſt conſtrue thoſe of the, Queen void; 
; and theſe cannot be adjudged void, becaule they are not before the 
Court ; Letters Patents recited were never adjudged illegal ; for 
notwithſtanding this recital, .there mightbe-more words 10 them, 
which might make them good : 'tis inter alia, ſuppoſe it had been 
ſpectant or exiſtent in Bedall,that would have.pafled the Advow- 
{on in groſs: 'Tis not inconſiſtent with. any thing ſaid-in this Pa- 
tent of Car.1. to ſay that the other of. Queen Elizabeth contained or 
paſſed more, Mod. Rep. 194; 195. Hardres 231. the = 1s only 
nota continuationis, and doth not always ſuppoſe all that's prece- 
dent to be the Conſideration, it can't well begin a Deed, and that 
15 all: 'tis Exuberiori gratia;&c.3Leon.249.”Tis impoſlible to ſuppoſe 
or uſe more comprehenſive words then in this Caſe, and therefore 
it was inferred that theſe Letters Patents of Car. 1. were good. 

Then it was argued further with the Plaintiffin the Writ of Er- 
ror, that in this Caſe Mr. Attorey can take no advantage of either 
of theſe Miſtakes in the Defendant's Plea, if they are ſuch ; for that 
'tis only Matter of Inducement z and the Letters Patents needed 
not have been pleaded with a profert hic in curia , and therefore 
cannot hurt ; If the Inducement be good to maintain the Traverſe 
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—or make it material, that's enough ; but ſti}{-the Inducement is nor. 
traverlable : "Tis true, -that:generally - ſpeaking; a Deed; or Grant, 


aftex Oyer becomes part of the Plea, bat (tjll'tis only Inducement. 
If a Defendant conteſſes and avoids, the Plaintiff ſhall not depend : 
upon. that which'he confeſſes, but anſwer that whereby. he avoids 
the Plaintiffs. Title or Charge : This is no-more then if they had : 
traverled the Grant, which they could not do: In the Caſe of a 
common Perſon;; ſuppoſe the Defendant's Title not full; yet it he 
craverſes the Plaintiffs, that's enough : Form requires an-Induce- 
ment to a/Traverſ(e, but the latter 15 only material for the Plaincift 
to anſwerto-z for nothing can be traverſed;;but what isqmaterial ; | 
now why ſhould it not have been a good anſwer totheir Declara- 
tion, to have ſaid that Car: 2. preſented by: Lapſe, - abſque: hoc that 
Cars15 died ſeized ; for by:this the Seifin or; Preſentation of Car.2. 
had 'been avoided ; and'thexe's nothing elſe material.1n the-Decla- 
ration ; for the Seifin of Queen Elizabeth and Jac..1:are not tothe 
purpole, andif anfweredby:the Defendant, it muſt have been a- 
gain(t him, there had beerra good Title for the King without it ; 
then ſuppoſing it neceflary. to-{hew how it came out' of Car. 1. the 
Attorney General ca only take Ifſae on:the Traverſe of his, dying 
ſeized ; for: that denies the;whole Title'that is material to be an- 
{wered to/;\Now'whatloeveriſhews:that' the Plaintiff bath-no righe 
to the thingrindemand;! is a goog, Plea; :let who will: have the 
true right: The true Tide upon this Declaration is that Car. 1. pre- 
ſented, and thereby: became ſeized, and- died {eized-z. and\the. de- 
nying bim'to:dye ſeized/:isadiniabofthis Title z for if K:\Car, 2. 
did preſent by Eapſe; and K! Gar. 7.didbinot die ſeed; tiswith' the 
Defendant 5*no:Manis boond! to anſwer that, which it he do, twill 
ſtill be againſt him's barif. a Man'makes ſuch an anfwer,as it true, 
che preſenc Plaintiff hath'no Title, 'tis enough: Then if it be true 
that no Right deſcended from Cay. r. to Car. 2. and that Car.2.pre+ 
ſented onl wins, - whar Right can his preſent Majeſty have : - 
and all this isconfefſed by the Demurrer; 1t well .pleaded ; and 
is no Objeftionto ſay; that the dying! ſeized onghe tot to be tra- 
verſed,: bur only: the: Preſentation ; / for that is a miſtake ; m cate 
of Land. fisgood x and af Advowfon'is an Inheritance: deſcendi> 
blein like manngr;and Mr. Atrorney thinks it a:good Traverſe ; for 
he all along-in'bis Decharati6h;.atledges dying teixed fram Queen 
Elizabeth:-dowuwarte and there are-feveral Prelidettts thus, Vizch's 
Ent. 66114661. and; Wikebi.91.2,, 686,:691; and Birrkler and Sy- 
monde; MWineh, 911; 912.is ofan Advowton in gtdis 5 and in the 
ſane Book 235; 55, areithus: A man ma die ſeized of an Advow- 
ſob,. 4s well as of. Band $/:and if he doth not dye ſeized; it doth 
not deſcend 5/-and rhe $eiſit in-groſs'is not to be traverſed, as: is 
1 Anderſor 269. and Hob. 10%: : 30}-3447 1586 
' 'Thent 'twas aid that the true Reaſon and Nature of a material 
p60dTraverſcis well explained in Yaughan's firſt Caſe of Tafton 
and Sir Rzeb. Tempte, and 1 Sad 21,22. and it 1s this, eſpecially 
ina Prare Tpedir, If any thing in the Count be travers'd, it muſt 
be Tich/Part, as if true; is inconſiſtent with the Defendants Title, 
and 


| {by. his Precagetive may: waive. his - 
own:Title whick is traverſed, and inſiſt .upon . the; Deficiency of 
thac/which' che/Defendant :alledges; and/znhe-Caſe of the King 
and "the Biſhop of Wartefieg and! Jowirp in Vaughan 53. there 
dis faid; Thabthe King vaghe-rormdintaim His own; and not to 
queſtion the Defenddnts3-heicannot) that which he hath 
alledged for himlelf, and falli upor the-Defendants/Title'z and 
Redſon wartants fuch Raleiptar :(tho': the. King hath-no Damages 
invB2#cre Impedis norwi mg; bis:laying it ad: 4 , 
Hob, 23,: yet) the Sui ſuppolt3oan;;Hintirance and Damage to 
the ny (Ang oarfonn 4 benot/his, he hath no Cauſe to com- 
plain-of: the Defendant; Ttho' anather- hath + Every Mats is-to-re- 
cover by his own Strength, and not by the Weakneſs;of the De- 
feridants Pretenſions ; / and: if the:Law. be thus, then how can 
Mr: Attorney-General take Advantage of this upon Demurrer after 
Oyer, 'for' now *upon-Oyer tis, as t ey ay, become: Part of ths 
DefchUants Pleapand tonſequently/it muttbbe part of the Induce- 
nietwy and if $0, 'he ought in that Caſey \to-have taken flue up- 
of\the. Traverſe, which” detlied his Maſter's/Title: Wherefore, 
upott the whole Mutter, it Wag prayed, Ehiat che Judgment fhould 
| #., do 9: 04 v< | 


"'Or the other” fide, 'twas argued for the King, That this b 
rjentought'/to ftand;' and/as toi: the-laft poildt, 'tewas!ſaid;, Ti, 
it fo d;" the br at eter ooamns of 

te dants'Pfea; yet certainly he might demurr 'u the 
halle; in ach "hnbers infiicient's” That may Open was craved, 
aid had; the-Deed did - become part of the ts.Plea, and 
avft be taken asfuch ; That/tho* there | bad/been no need of 'w 
Pyofert, yet when *tis cd, 'tisſuck/as-he:hath pleaded, and 
- the whole, the Court is:to judge,' there being a Demrrer ; 

zat as the Caſe ſtood, the King might- take: advantage"'of: bpth 
the Exceptions; That the Declaration of .it (elf; was :and 
the Plea be nanght, the King ought ©. have Jutlgmentforhim 5 
Thar" every Plex is to be taken moft ſtrongly wgainſt-the Party 
that 'pteads itz That here the Defendant ha& admitted RoCar. 1. 
well ſeized,” that he oughtto ſhew it ourof him, otherwiſe the 
Plea was ill,” that ' every Traverſe muſt have'an Inducements 
Thar if upon the whole Plea, it did not appear thar King Car: 1; 
parted with this Advowſon,” tis naught ; Pharis by the” Prties 
own ſhewing, it was manifeſt e'the Court,” That the King 'con- 
rinzed ſeized; and what he doth further fhewy no ways 'contra- 
diy'it, he could not traverſe the dying ſeized, and therefore 2 
* Demurrer was moſt proper 3'and 'confequiemly, upon! this'De- 
muirrer, they were let in to aftirm, tharnothing paſſed fromthe 
King by-theſe Letters Patents of Cay. 1. ''” e1 hoge.f 
Then it was argued, That this Grant was void, becanſe it was 
to a Perſon then Eſq; that /Tanc. 4rmigers, can have Reference 
only 
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only to the»time of the'Letters -Patents, that.a Man cannot be a 
Knight -and an Eſq;/at the ſame-time, that Knight is-part of his 
Name.and-the Title of Eſq; is drowned in that df Knight,that the 
old Books are thus, 7+Hen. 4. 7.14 Hen. 6:1 5, 21 'Eaw. 4. 72. 
2 Init $94 | 666. 'Hwt.' 41.' Bro: Tit: noſwe. $35'2 Cro. 372. 
That 'tis true; 'if a Deed of Feoffment | be made to 4 Man by a 
wrong Name, and Livery be thereupon; had, *tis.good ; but all 
the Booksi make a difference betweerithat Calf, and - where it is 


by Deed; 'where the 1001s altogether by:Decd : Then was 
cited the Earl: of Pranboke's Caſey in:Littleton's Rep; 181. and. in 
Jones, 215,223. the Court went upon the Realon, . that the: Ju- 
ry found him to be the lame Perſon; :L2toþ.161. there. they would 
tend him an Eſq;-at:the time of the;Commiſſion, and a Knight 
at the time of the Return, and it-was :for Neceflity-fake, for to 
prevent: the.avoiding :of-{o many. "Trials, / ag-bhad been- upon 
that Commiſſion.” , pF vi 501 Tre ff M70 #1 X**/< 

; LordiEmre's Caſe, 2 Cro.. 240;thert:itwas held well enough, 
becauſe; ſufficiently deſcribed ; ſo: in':a. Grant; piOcannot be 1n- 
eefded otherwiſe than to'the ſame. Perſon, therectis well enough ; 
but here they»can never: be the (fare 'In- Caſe-of an Earl or. Bi- 
ſhop,:there /!tis underſtgad, ' who is aheant »Hy 4þe: Deſcription, 
there can be but one of that Titldsibut here the Plea faith, That 
he was notaKnightatthe” time giquetSir Thomas Ormond was at- 
tainted by the Name of Thomas Ormond, Eſq; and 1}I for, that 
Reaſon,'-2 Rolls Abr. 43<i198. Dyer:1 50. 1 Leo: K59.:x60the 
higheſtidnddJoweſt:Dignity'are univerſal, and-ghe fame in every 
Kingdonl, - 7 Rep. 164 204 Edw.: 4. 6./ can anybody 1ay ufgon this 
Grant, That the King:antended. to:paſs this AyOwſon-to'a Man, 
that then was. only an Eſqz/ Seldem.682.i the Addition of Eſq; 'is 
drowned/and y_ in that of Knight, abd Selden was a; very 
competent and good',Judge of thisMatter : Ther: 'twas ſaid; that 
the obly way to ſalve:this, which had not been urged for the 
Plaintiff. was, that-he'might be reputed a Knight, 'and a Name of 
Reputatian-will be ſufficient totake: by,and tothis itwasaniwered, 
That he who- is reputed a \Knight,' and 1s: none, cannot take by, 
that Namei: And Fekides cif hi could,” it ſhould have been plead- 
ed by a fer:Nomes ; jm caſe ofa: Baſtard, the :Reputative Name 
muſt. be ſhewn to make the Grant'good 3 the -Depree of Knight 
was formerly of Eſteem in the Law; as 'upon 4 Writ of Right, 
if the: Miſe- be joyned 5 and if a Peer: be Party to-any Ifſue at Law, 
triable by ,/Gc.' As to the ;zObjeftion, that a Grant to- one 
by a Name of Dignity, : which he. really bad not,” vis. The El- 
deſt Son of -a Duke as a-Marquels, : and that a Grant-to him by 
that Name: is ,-'twas 'an{wered, : That there-was a real Re- 
putation, he takes place after all, -real Marqueſſes as a Marqueſs 
by the Rules; of Heraldry : There's -a ground for it, from- the 
Precedendcy given him by the common Uſe and Cuſtom of the 
Realm, and they are named ſo now-a-days in Deeds, but ancient- 
ly. Conveyancers were more Cautinos; and named them. Eſquires 
commonly called Marquefſes ; and even now, careful Men al 
them 
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them. eldeſt.Sons. of ſuch Dukes, &c.- If a Reputation would 
have done-it, the pleading ſhould have-been with a Cognit' et Re- 
putat'.' per Nomen & It is' the name which intitles the Grantees to 
take, and otherwiſe they have no pretence toclaim by ſuch Letters 
Patents, no, more | than; Fobr or Thomos - Theckiton 5 and if the 
Perſon -hath any ,other Name of Reputation, that ought to be 
ſhewn, wherefote it was hoped, That this was cauſe enough to 
athrr the Judgment. | wu 
1. Then it-was argued, \That this Grant was void as a Grant 
of, an- Adydywfon:appendant , - when upon the Record, it 
appeared to be an Advowſon in grols 3: that the Defendant had 
red it jan) Advowſon in groſs, in Queen Elizabeth that 
he hath not only admitted! but confels'd-it in almoſt direct terms, 
by daying, Beve & Vern eft, that Car. 1. became and was ſeized 
1m-manner as in the Declaration ;/ this is a. fall Confeſſion, That 
the ,Queen:was ſeized in grols, /'twas ſaid: to come to that King 
by; Deſcent, aud fo there is no room left for Preſumption or In- 
teadment, that it was by any wrongful/ or other Seifin. Then 
*kwas-urged, 'That nothing, paſſed to the Earl of Warwick, becauſe 
not-appendant, . but 'in groſs, and for- this'was cited Moor 45- 
Habe;3%2,323; and other Books; fo that. it doth not appear, 
that the King did intend to: paſs this Advowſon; for in the Grant 
to/.the;Earl of, Warwick, there's no Grant of it by any expreſs 
Name, which its pos jure been, had the ſame _ 
intended 5 now- to ſuppoſe it a ant,- 15 to ſuppoſe againſt 
the Regord,; againſt ; both ' the; P—— in the Canin ht. the 
Confeſiion 1Jit-the Plea, tis in general Words, una cum Adwvoca- 
tionibns; &c-. nor does it- paſs by the Letters Patents of Car. 1. 
becauſe. it'did-inot paſs to the Earl, by thoſe of Queen Ez. this 
Grant is uſhered in after all the Recitals, and thoſe ſuppoſe the 
Advowſon to have paſſed by the firſt ; 1gitar 5 wherefore,it muſt 
be- upon Conſideration; of what is betore -alledged, this is at 
leaſt an illative Word, - and cannot begin an independent Subſtan- 
tive Clauſe of it (elf ; ©; is. Ulterins, 2 Browt. 132. If this 
Granting Part ſhould be taken 'to be | Subſtantive, and: to have 
no Reference to what is {rn 411: thoſe: Recitals would be 
vain and inſignificant, and-the. King-might-as well have begnn 
with the Words of the Grant. The King's Grants are to: be ta- 
ken according to his Intentions, and thoſe are to be expounded 
by the Recitals; -then were quoted many Caſes, as 5 Rep. 93. Hob. 
120. 203. Hutt: 7.2 Rolls: Aby. 189. 11 Rep. 93. and it was faid, 
That here ate matiy falſe Recitals, Sir 4, ThecksFor claims, that 
muſt be intended a lawful Claim, whereas he could nor lawfully 
challenge any Right to this Advowſon'; .That the King preſent- 
ed Wilſon by lapſe'; The King was deceived. in thinking that this 
fed to the Earl; The Agreement between Dr. Wickham and Sir 
liam Theckston, was only to deceiverthe King : Here's no no- 
tice taken of the Advowſons being in groſs; The Quality and Na- 
ture of the Advowſon is totally concealed from the King ; the 
Words notwithſtanding any Defect, helps only want of Form; 


here 
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—Domitius Rex, ve. 


Here was a plain Artifice in the-Matter 3 itt Queeri Elizabeth's 
Grant, it was Advowſons in Genetal;- &c. but when Cay. 1.'is 
to confirm that Grant, 'tis of that Churth by Name j| all 'the' in- 
termediate Recitals between that of the firſt Grant,” and the words 
of this new: Grant, are dependent'on that firſt s' The'King's In- 


tention; That Theck#ox ſhould have it,” is \not 'abſolutely,! but 


ſecund' Tenorem Or Intentionem of the' former Patefit; the' King 
meant only to reſtore to him his Se 0 whith:be had by'that 
Pateht; notwithſtanding the * Preſentations; '3'6 «Rep. i10.! all 


Fatts-recited -in the King's Grant, flall'beantended>ro-be of che 


Suggeſtion 6f the Patentee.” If therebe/ feveral Conlideratiatis, 
arid one-falſe, and the King deceived ithereby, it (halb viciate' 

Grant, \3 Leon. 249; Voers Caſe cited. in" Legates Caſe ; Fits" Tie. 
Grant, 58. 3 Leon. 1191 If theGranting Words had ſtood '#lofie; 


the: Cafe had been more doubtfu},- but here they 'arefall-conple®, 


ln all the King's Grants/ there muſt be-ſome Conſiderations for Kib 
Favour, and abundance'of Caſes were ' quoted: ava Of 
King's Grants, Miſrecitals, falſ@Recitals, and Deceit,' &c.''Theryit 
was {trenuoully infiſted'upon;/That the Retitals and the Graritirig 
Clauſe, muft be conſider and jadgedof together z"thatthecon- 
trary Opinion, is to 'make the Granting Part to be. withouran 

Confideration : 'tis *tochave a. Concluſion without Premiſſes;-u/ 


gitur withont a Caufe's That eademiſtruitiacan never be intended 


£ 


new ones ; That ſecundum tenorews thult” referr to che Appetidart 
Advowſon; and therefore the Advowſorin groſs here [declared 
upon and: pleaded to, can never2Paſs by- this -Grans, and upon 
the whole it was. prayed, 'That the Judgment might be affirthed. 

It was replied on behalf of the 'Plaintiff in Error," Thar'as to 
the Variance in the Title/of Knight, no Anſwer had been given 
to the reaſonable Diſtinftion between the 'Caſe 'of 'Grants, and 
that of Writs and- Indiftments, that here 'was rio Proof or 'Ap- 

rance of-a Diverfity' of Perſons That as to! the Grant it 
elf, ſecund' tenorem, could megnionly a Reference to the Inte- 
reſt or Eſtate granted by\them, not %o the thing or the Nature 
of it ; That ſuch Words ſignified only, as fully an@ largely, they 
had no expreſs Relation to the"Quaſity of 'the Advowſon, whe- 
ther in- groſs or -appendant 3 That'by ſuch Niceties; any or moſt 
Patents might 'be avoided, That Grants of Honours as well: as 
of Intereſts, if queſtioned, muſt'be under the ſame Rule; and 
the Conſiderations upon which'they are grounded, may be ſub- 
jet to Inquiry, if true'or 'falſe, Ge. -That the "Patent of it ſelf, 
without Reference to the pleading was'good, That the Judgment 
defired, was to condemn a: Patent as void, becauſe another Patent 
recited: in it. was ſo; which perhaps was ' not fally recited ; and 
if it were, was not in-Judgment before the Court ; 'and the ſab- 
ſtance of what .was urged before, was in ſhort repeated, and 
prayed, That the Judgment might be revers'd; and it was ac- 
cordingly-revers'd ; and 'Mr. Perſe ' ({Scroope being dead ) pre- 
ſented Francis Pemberton his Clerk, who was admitted, inſtituted 
and inducted, &e:- . | 
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